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AVIATION COVERAGE 


By Fred. S. Knight 

The distinction between a denial of coverage and a defense of 
invalidity so clearly drawn by the Court of Appeals of New York in 
Metropolitan Life Insurance Co. v. Conway, 169 Northeastern 642; 
74 Insurance Law Journal 683 has apparently been lost sight of by the 
Court of Appeal of Louisiana in Leidenger v. Pacific Mut. Life Ins. 
Co., 135 Southern 85; 77 Insurance Law Journal 892. Both cases 
involved the question whether the incontestable clause of the policy 
prevented the defense of lack of coverage in case of the death of the 
insured while participating in aviation except as a fare-paying passenger 
in a licensed commercial aircraft. 

In Metropolitan Life Ins. Co. v. Conway, supra, the clause proposed 
by the company, approval of which was refused by the Superintendent 
of Insurance, provided that “death as a result of service, travel or 
flight in any species of air craft, except as a fare-paying passenger, is 
a risk not assumed under this policy; but, if the insured shall die as a 
result, directly or indirectly, of such service, travel or flight, the 
company will pay to the beneficiary the reserve on this policy.” In 
sustaining the right of the company to use the rider the New York 
Court of Appeals held, that the rider and the incontestability statute 
were consistent and harmonious since the incontestability provision was 
not a mandate as to coveragé or a definition of the hazard to be borne 
by the insurer but meant only that within the limits of the coverage 
the policy shall stand, uneffected by any defense that it was invalid in 
its inception, or thereafter became invalid by reason of a condition 
broken. 

In Leidenger v. Pacific Mut. Life Ins. Co. of California, supra, 
the policy contained a clause that “in the event of the death of the 
insured arising in whole or in part directly or indirectly from engaging 
in aerial navigation, except while riding as a fare-paying passenger in a 
licensed commercial aircraft provided by an incorporated common 
carrier for passenger service, and while such aircraft is operated by a 
transport pilot and is flying in regular civil airway between definitely 
established airports, the only liability under this policy shall be for a 
sum equal to the premium paid hereon and the sills shall thereupon 




















be terminated.” The policy also contained a provision that the policy 
and application thereon constituted the entire contract and that such 
contract should be incontestable after “it shall have been in force, during 
the lifetime of the insured, for one year from the date of the policy, 
except for non-payment of premiums or for violations of the conditions 
of the policy relating to military or naval service in time of war.” In 
sustaining the right of the beneficiary to recover the full amount of 
the policy the Court of Appeal of Louisiana held, that the purpose of 
the incontestable clause was to enhance the value of the policy to the 
policvholder after one year by removing all conditions affecting the 
payment of the principal sum and that while before that time suicide, 
military or naval service, aeroplane trips, ete. all affected the company’s 
liability, afterwards only non-payment of premiums or military or naval 
service made any difference. 


INSURABLE INTEREST 

Who is the owner of a life insurance policy? This question arises 
because of the reason assigned by the Commission of Appeals of Texas, 
Section B, in Wilke v. Finn et al., 39 Southwestern (2d) 836; 77 
Insurance Law Journal 925, for refusing to follow the general rule 
‘that every person has a insurable interest in his own life and may 
insure it for the benefit of any person he sees fit to name as beneficiary 
irrespective of whether such beneficiary has an insurable interest in 
his life or not. 

Herman Finn took out a policy in the sum of $1500 and named 
one Fred Wilke as beneficiary. The beneficiary was not related to the 
insured either by blood or marriage nor was he a creditor of the insured. 
The insured paid the premiums on the policy and the beneficiary had 
no knowledge of the policy until about two years after its issuance. 
\fter the death of the insured suit was brought by an administrator 
of his estate against the insurer and the beneficiary named in the policy. 
The company upon allegations of interpleader deposited the proceeds of 
the policy in court. 

In affirming the judgment in favor of the administrator of the 
insured the Commission of Appeals of Texas, Section B held that. it 
was the uniform holding of the Texas courts that it was against public 
policy of the state to allow one to be the owner of a policy of insurance 
upon the life of a human being in whom he had no insurable interest. 

\sk any person whether he or his beneficiary is the owner of the 
insurance which he is carrying and the invariable answer will be “T 
own it.” Apparently the Commission of Appeals of Texas believes to 
the contrary. 
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MODERN WOODMEN OF AMERICA y. WOODDEN et al. No. 741. 
District Court, D. Idaho, E. D. 
May 12, 1931. 
49 Federal Reporter (2d) 941. 
1. INSURANCE. 

Beneficiary named in certificate of fraternal benefit association has no vest- 
ed right. 

(For other cases, see Insurance, Dec. Dig. 
2. INSURANCE. 

Requirements as to change of beneficiary, if complied with to satisfaction 
of fraternal benefit association or if waived by society during life of insured by 
issuing new certificate to new beneficiary, cannot be availed of to support claim 
of former beneficiary. : 


§ 783.) 


(For other cases, see Insurance, Dec. Dig: § 784[6].) 
3. INSURANCE. 

Equity will treat change of beneficiary as having been legally made if it is 
beyond power of insured under benefit certificate to comply literally with regu- 
lations of association. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 

4. INSURANCE. 

Change of beneficiary under benefit certificate will be considered as having 
been completed if insured has done all in his power to change beneficiary, but 
dies before new certificate is issued. 

(For other cases, see Insurance, Dec. Dig. § 784[2].) 

5. INSURANCE. 

Original beneficiary held entitled to proceeds of benefit certificate, where in- 
sured failed to observe association’s requirements as to indorsement of request 
for change of beneficiary and no new certificate was ever issued. 

The by-laws and certificate required that insured’s indorsement of 
request for change of beneficiary must be made in presence of and at- 
tested by camp clerk or acknowledged by officer authorized to take 
acknowledgments. This requirement was not complied with, but the 
certificate was sent to the camp clerk and the necessary fee paid. The 
camp clerk, four days after the indorsement and after insured’s death, 
placed his signature on the application and sent it by mail to the main 
office, which alone had authority to issue a new certificate, and which, 
under the by-laws, cculd refuse to do so on ground of non-compliance 
with rules. No certificate was issued to the new beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 784[2].) 

6. INSURANCE. 

Fraternal benefit association cannot waive compliance with its by-laws and 
instructions relative to change of beneficiary except during lifetime of insured. 

(For other cases, see Insurance, Dec. Dig. § 784[7].) 

In Equity. Bill of interpleader by the Modern Woodmen of America to 
determine conflicting rights to proceeds of benefit certificate as between Ralph 
E. Woodden and John W. Snyder. 

Decree for defendant Woodden. 

_ George G. Perrin, of Rock Island, Ill, and Alfred S. Edler, of Chicago, IIl., 
for complainant. 

T. C. Coffin, of Pocatello, Idaho, for defendant Woodden. 

Jones, Pomeroy & Jones, of Pocatello, Idaho, for defendant Snyder. 

CAvANAH, District Judge. 


The Modern Woodmen of America, a fraternal beneficiary society, issued a 
benefit certificate on the life of Lindley H. Accard, payable to Elizabeth J. 
Accard, his mother, as beneficiary, with the right on the part of the insured to 
change the beneficiary in the manner provided in the certificate and by-laws of 
the society. On November 6, 1927, the insured requested a change of beneficiary, 





864 The Insurance Law Journal, Vol. 77 [Oct., 1931 


aud a new benefit certificate was issued on December 6, 1927, payable to Ralph 
FE. Woodden, in compliance with the provisions of the certificate and by-laws 
of the society. Thereafter, on July 26, 1929, the insured indorsed on the new 
benetit certificate a request for change of beneficiary, payable to John W. 
Snyder. The camp clerk at Grand Rapids, Mich., a subordinate lodge of the 
society, on July 30, 1929, attached his signature to the request of Accard, although 
he had not seen Accard execute the request. The insured having died on July 
30, 1929, and conflicting claims of Woodden and Snyder to the insurance having 
been made to the society, it paid the amount into court and filed a bill of inter- 
pleader, praying that the defendants Woodden and Snyder be required to in- 
terplead and litigate their respective claims. 

It is urged by Woodden that no change of beneficiary is effective under the 
provisions of the by-laws and certificate until a new certificate has been issued by 
the head clerk in the lifetime of the insured, as it is required that if the insured 
desires to make a change of beneficiary he must execute the clause on the back of 
the benefit certificate and designate the change he desires to make, which must be 
made in the presence of and attested by a camp clerk or acknowledged by an officer 
authorized by law to take acknowledgments and deposit a fee of fifty cents with 
the local camp clerk. 

The evidence material to the question presented shows that on July 26, 1929, 
the insured indorsed upon the benefit certificate a request for change of beneficiary 
to Snyder, and requested Welch to deliver the certificate to the camp clerk of the 
society at Grand Rapids, Mich., which was done on July 27, 1929, and the necessary 
fee of fifty cents was then paid. The camp clerk then on July 30, 1929, after the 
death of the insured, placed his signature on the application for change of benefic- 
lary, and then sent it by mail to the main office at Rock Island, Ill. There was no 
certificate issued by the society changing the beneficiary from Woodden to Snyder, 
as the insured died on July 30, 1929, at 2 o’clock a. m. Snyder now contends that 
the insured did everything in strict accordance with the by-laws and certificate, 
with the exception of the fact that the camp clerk’s signature attached to the cer- 
tificate for change of beneficiary was done outside the presence of the insured, 
and that on account of the acts and conduct of the camp clerk there was a waiver 
of that requirement, and both Woodden and the society are now estopped from 
claiming that the request for change of beneficiary was not executed in the presence 
of the camp clerk, or acknowledged before an officer authorized by law. 

[1-4] Unquestionably there is a difference between fraternal benefit societies 
and ordinary life insurance, and the difference in respect to the right of the in- 
sured to change the beneficiary is firmly established. No vested right is conferred 
upon a beneficiary named in a benetit certificate of a fraternal benefit association 
until the death ot the insured member, in the absence of a rule of the association 
to the contrary, as it may be defeated at any time by an act of the insured member, 
who may change his designation of beneficiary at will. The requirements that a 
change of beneficiary shall be done in a certain manner are made for the protection 
of the society, and if complied with to its satisfaction, or if waived by the society 
during the life of the insured, it cannot be availed of to support the claim of a 
former beneficiary. Supreme Council of Royal Arcanum vy. Behrend, 247 U. 5S. 
394, 38 S. Ct. 522, 62 L. Ed. 1182, 1 A. L. R. 966. This principle is recognized, 
with three exceptions. In the case of Supreme Conclave, Royal Adelphia vy. Cappella 
(C. C.) 41 F. 1, 4, which has been cited with approval generally by the courts, the 
court there stated the general rule to be that: “In making such change of beneficary, 
however, the insured is bound to do it in the manner pointed out by the policy and 
the by-laws of the association, and any material deviation from this course will 
invalidate the transfer,” with the exceptions: (a) “If the society has waived a 
strict compliance with its own rules, and, in pursuance of a request of the insured 
to change his beneficiary, has issued a new certificate to him, the original bene- 
ficiary will not be heard to complain that the course indicated by the regulations 
was not pursued. This naturally follows from the fact that, having no vested 
interest in the certificate during the life-time of the assured, he has no right to re- 
quire that the rules of the association, which are framed alone for its own pro- 
tection and guidance, are not complied with.” (b) “If it be beyond the power of 
the insured to comply literally with the regulations, a court of equity will treat the 
change as having been legally made.” And (c) “if the insured has pursued the 
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course pointed out by the laws of the association, and has done all in his power 
to change the beneficiary, but, before the new certificate is actually issued, he 
dies, a court of equity will decree that to be done which ought to be done, and 
act as though the certificate has been issued.” Stringham vy. Dillon et al., 42 Or. 
63, 69 P. 1020; McLaughlin v. McLaughlin, et al., 104 Cal. 171, 37 P. 865, 43 Am. 
St. Rep. 83; Knights of Maccabees of the World vy. Sackett et al., 34 Mont. 357, 
86 P. 423, 115 Am. St. Rep. 532. 


Snyder here insists that the insured did everything he could to change the 
beneficiary, as pointed out by the by-laws and application for change of beneficiary, 
and therefore a court of equity will decree that it be done which ought to be done, 
bringing the change of beneficiary by the insured Accard within the third exception 
recognized by the authorities. The application for change of beneficiary required 
the insured Accard, in case for any reason it cannot be attested by the camp clerk 
that it must be executed before an officer authorized to take acknowledgments, 
as it is there provided that, “In case the foregoing, for any reason, cannot be 
attested by the clerk of any camp, same must be executed before an officer 
authorized to take acknowledgments, having a seal, who should attach a cer- 
tificate of acknowledgment in the usual form.” The by-laws of the society also 
contain the same instruction, as it is provided that the insured, desiring to make 
a change of beneficiary, must himself execute the clause on the back of the bene- 
fit certificate and designate therein the change he desires. The execution of the 
surrender clause must be made in the presence of, and be attested by, a camp 
clerk, or acknowledged by an officer authorized by law to take acknowledg- 
ments and having a seal. Fifty cents must be deposited with the local camp 
clerk, who shall forward the certificate to the head clerk, who shall thereupon 
issue a new certificate, and no change in the designation of beneficiary should 
be effective until the new certificate has been issued by the head clerk in the 
lifetime of the member. 

[5, 6] The inquiry then is: Did the insured Accard do everything he could 
have done to effect a change of beneficiary? The undisputed facts disclose that 
his signature to the application for change of beneficiary was not attested by a 
camp clerk or by an officer authorized to administer oaths. The camp clerk 
did not sign his name to the back of the certificate until after the death of the 
insured, and in ignorance that the insured was dead. He did not see the insured 
sign his name. It is evident that the signature of the insured to the certificate 
was not attested as required by the by-laws and the certificate. The fact that 
the insured signed his name in the presence of Welch, who was neither the 
camp clerk or an officer authorized to take acknowledgments, does not comply 
with the requirements of the by-laws and the certificate when in making a 
change of beneficiary, as it is there provided that, “Any attempt by a member 
to change the payee of the benefits of any benefit certificate or rider by will, 
or other testamentary document, contract, agreement, assignment, or other wise 
than by strict compliance with the provisions of this section shall be absolutely 
null and void.” Some .other method cannot be substituted for the method pro- 
vided in the by-laws and instructions on the certificate. The purpose of the 
provisions in the by-laws and instructions on the certificate, requiring the in- 
sured to attest his signature in the presence of a camp clerk or before an officer 
authorized by law to take acknowledgments, was to protect both the original 
beneficiary and the society from any fraud or influence that might be imposed 
on the insured, who may be mentally weak or easily influenced by others dur- 
ing his last hours. No new certificate showing change of beneficiary to Snyder 
was ever issued, and the head office, who was the only one who could issue a 
new certificate, had the right to refuse to do so on the ground that a strict 
compliance with the by-laws and instructions on the certificate had not been 
done during the lifetime of the insured, and therefore the society could not, 
under the authorities, have waived this requirement of its by-laws and instruc- 
tions on the certificate unless it was done during the lifetime of the insured. 
A camp clerk could not waive the requirements, because the authority to issue 
a new certificate was vested only in the society at its head office, and neither 
he nor the society could waive compliance with the by-laws and instructions, 
unless done during the lifetime of the insured. No duty devolved upon the camp 
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clerk to take any action until he had received an application for change of bene- 
ficiary completed in accordance with the rules of the society. 

The record failing to establish a change of beneficiary in compliance with 
the rules of the society, and no waiver of the by-laws and instructions on the 
certificate having occurred during the lifetime of the insured, it must follow that 
a decree be entered awarding to the defendant Ralph E. Woodden the $3,000 
deposited in court by the complainant, Modern Woodmen of America, with 
costs against the defendant John W. Snyder. 


MUTUAL LIFE INS. CO. OF NEW YORK v. TABB et al. No. 6172. 
Circuit Court of Appeals, Fifth Circuit. May 25, 1931. 
49 Federal Reporter (2d) 1019. 
1. INSURANCE. 

In action on life policy, evidence warranted directed verdict for insurance 
company. 

The evidence showed that policy was not delivered while insured was 

in good health, and therefore, under its terms, did not take effect, unless 

put in force from date of application by clause providing for issuance of 

conditional receipt; that clause was not filled in, but space provided for 

writing in amount of cash received and number of conditional receipts 
were left blank. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

2. INSURANCE. 

Person acting under instructions of another in procuring insurance for de- 
ceased through insurer’s district manager /e/d not insurer’s agent as regards pre- 
mium paid (Hemingway’s Code Miss. 1927, § 5873). 

Since such. person did not solicit insurance, deliver policy, collect pre- 
mium, or do any act or thing on behalf of insurer, he was not to be deemed 

the agent of insurer, and as such with available funds to pay first pre- 

mium, under Hemingway’s Code Miss. 1927, § 5873, the object of which 

is to preclude insurance companies from denying that persons acting at 

their instance or request are their agents, as regards provision that insur- 

ance would not take effect if policy was not delivered while insured was 

in good health, unless put in force from date of application by clause pro- 

viding for issuance of conditional receipt 

(lor other cases, see Insurance, Dec. Dig. § 137[3].) 

\ppeal from the District Court of the United States for the Northern Dis- 
trict of Mississippi; Allen Cox, Judge. 

\ction by James P. Tabb and another against the Mutual Life Insurance 
Company of New York. Judgment for plaintiffs, and defendant appeals. 

Reversed and remanded. 

J. Harvey Thompson, of Jackson, Miss. (Robert H. Thompson, of Jackson, 
Miss.. and Frederick L. Allen, of New York City, on the brief), for appellant. 

Thomas L. Haman, of Houston, Miss., for appellees. 

Before Bryan, Sibley, and Hutcheson, Circuit Judges. 

Bryan, Circuit Judge. 

The Mutual Life Insurance Company of New York issued a policy of insur- 
ance on the life of Henry J. Bullard, payable to his estate. There was attached to 
the policy, and made a part of the insurance contract, a written application signed 
by Bullard which provided: “The proposed policy shall not take effect unless and 
until delivered to and received by the Insured, the Beneficiary or by the person 
who herein agrees to pay the premiums, during the Insured’s continuance in good 
health and unless and until the first premium shall have been paid during the In- 
sured’s coutinuance in good health: except in case a conditional receipt shall have 
been issued as hereinafter provided.’ The application was signed on February 
ES: 1929, and Bullard died on March 21 following. The policy was dated Febru- 
ary 20, 1929, and, for reasons hereinafter to be stated, was mailed by the district 
manager to one Fred Dulaney, who received it about March 10, at which time 
Bullard to his knowledge was not in good health, but was confined to his bed, suf- 
fering from a serious illness from which he never recovered. Within a day or 
two after receiving the policy, Dulaney mailed a check in payment of the first pre- 
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mium to the district manager of the insurance company, and on March 15 called on 
Bullard for the purpose of having the policy assigned to James P. Tabb to secure 
a debt. Dulaney testified that Bullard was so sick that Mrs. Bullard, at his di- 
rection, executed the assignment. This suit was brought by Bullard’s widow as 
administratrix of his estate, and by Tabb as assignee of the policy. In view of 
the admitted fact that the policy was not delivered and the first premium paid dur- 
ing Bullard’s continuance in good health, recovery was sought on the theory 
that the policy became effective from the date of the application under a conditional 
receipt clause contained in it which reads as follows: “$————— in cash has been 
paid to the Soliciting Agent and a conditional receipt No. ———, signed by the 
Secretary of the Company, and countersigned by the agent, has been issued mak- 
ing the insurance in force from this date, provided this application shall be ap- 
proved.” In support of that theory, it was necessary to prove that Dulaney was 
the agent of the insurance company, and that as such it was his duty to issue the 
conditional receipt. At the close of the evidence, the district judge denied a mo- 
tron for a directed verdict, and charged the jury that the proof was sufficient un- 
der the law of Mississippi to show that Dulaney was the agent of the insurance 
company, and as such had received the first premium, with the result that the insur- 
nce was in force from the date of the application. Under that instruction, Bul- 


lard’s illness at the time the policy was delivered to Dulaney was not a defense to 
the suit. The trial resulted in a verdict and judgment for the plaintiffs in the 
action 


Bullard was induced by Tabb, to whom he was indebted, to apply for the in- 
surance and to pledge the policy when received as security for the debt. Tabb was 
vice president and Dulaney was cashier of a bank at Houston, Miss. Tabb in- 
tructed Dulaney to procure the insurance, to pay the first premium, and to charge 
the amount thereof to his account. Dulaney was not an insurance agent, but, act- 
ing under Tabb’s instructions, he got into communication with appellant’s district 
manager, who took Bullard’s application. The district manager did not ask or re 
ceive from Bullard the amount of the first premium, for the reason that Dulaney 
told him he would pay it; nor did Dulaney pay, or offer to pay, the first premium 
until after he had received the policy. 


s 


[1, 2] We are of opinion that under the circumstances developed by the evi- 
dence it was error to refuse to grant appellant’s motion for a directed verdict. The 
policy was not delivered while Bullard was in good health, and therefore, under 
the terms of the insurance contract, did not take effect, unless it was put in force 
from the date of the application by the clause thereof which provides for the issu- 
ance of a conditional receipt. That clause was not filled in, but the spaces pro- 
vided for writing in the amount of cash received and the number of the condi- 
tional receipt were left blank; and quite naturally so, for the district manager who 
took the application received no cash and no conditional receipt had been issued. 

\it would not be argued, we assume, that the presence of that clause in the print- 
‘ed form of the application, left blank as it was, was intended to have or had any 


“hiding effect phon the insurance company except for the contentions that Du- 


daney wes-appellant’s agent, and as such had available sufficient funds of Tabb to 
‘pay the first premium. Dulaney was not in fact appellant’s agent; in everything 
he did he was acting as agent for Tabb. He was not directed by Tabb to pay the 
first premium before he received the policy. As Tabb’s agent, he received the 
policy through the mail, and afterwards paid the premium and procured the as- 
signment from Bullard. He did not solicit the insurance, deliver the policy, col- 
lect the premium, or do any act or thing on behalf of appellant. | He is therefore 
not to be deemed in law appellant’s agent by reason of any provision contained in 
section 5873 of Hemingway’s Code of Mississippi, the object of which is to pre- 
clude insurance companies from denying that persons acting at their instance or 
request are their agents. The view we take of the case on the question of agency 
renders it unnecessary to consider other assignments of error. 

The judgment is reversed, and the cause remanded for further proceedings 
not inconsistent with this opinion. 
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PEORIA LIFE INS. CO. OF PEORIA, ILL. v. BERGHOLM et al. No. 6042. 
Circuit Court of Appeals, Fifth Circuit. June 5, 1931. 
50 Federal Reporter (2d) 67. 
1. INSURANCE. 


Claim by insured and receipt of proof by insurer were conditions precedent 
to insured’s becoming entitled to disability benefits on life policy. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

2. INSURANCE. 

Rights of insured and beneficiary under life policy are forfeited by failure 
to pay premium, except as policy provides otherwise. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

3. INSURANCE. 

Failure of insured to make claim for disability benefits during life of policy 
prevented recovery on policy by beneficiary after death of insured. 

Evidence tended to establish that insured was totally and permanently 
disabled within meaning of life policy, but it also appeared the insured 
elected not to claim that he was entitled to disability benefits and not to 
furnish insured proof of existence of such disability, which was condition 
precedent to insured becoming entitled te disability benefits, including pay- 
ment of premium thereafter by insurer. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

4. INSURANCE. 

Disability of insured at time of default in payment of premium does not 
avoid forfeiture of life policy without claim for disability benefits and prooi 
thereof. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Appeal from the District Court of the United States for the Northern Dist- 
rict of Texas; James C. Wilson, Judge. 

Action by Mrs, Iris Christine Bergholm and others against the Peoria Life 
Insurance Company of Peoria, Ill. Judgment for plaintiffs, and defendant appeals. 

Reversed, and remanded for a new trial. 

J. I. Kilpatrick and Roscoe Wilson, both of Lubbock, Tex., for appellant. 

E. L. Klett and Geo. R. Bean, both of Lubbock, Tex., for appellees. 

Before Bryan, Foster, and Walker, Circuit Judges. 

WALKER, Circuit Judge. 

This was an action on a life insurance policy in the sum of $5,000, issued by 
appellant to Carl Oscar Bergholm, and naming his wife, Iris Christine Bergholm, 
as the beneficiary. That policy contained the usual provisions as to the payment 
of premiums, as to the policy ceasing and determining if any premium is not 
paid on the date when due, except as provided in the policy, and as to the policy 
continuing in force for the term of one month, of not less than thirty days, if 
any premium after the first one is not paid on the date when due. After the 
first year the premiums were made payable quarterly; the first quarterly premium 
being due on February 27, 1927. In addition to the above-mentioned provisions, 
the policy contained the following, called “Income Disability Clause” : 

“Upon receipt by the Company of satisfactory proof that the Insured is 
totally and permanently disabled as hereinafter defined the Company will 

“1. Pay for the Insured all premiums hecoming due hereon after the receipt 
of such proof and during the continuance of the total and permanent disability 
of the Insured and will also 

“2. Pay to the Insured a Monthly Income for life of 1% of this Policy: The 
first payment of such income to be paid immediately upon receipt of such proof 
and subsequent payments to be made on the first day of each month thereafter 
as long as the Insured shall live and be totally and permanently disabled as here- 
inafter defined and 

“3. In addition to the payment of premiums and a Life Income as above set 
forth the Company, in accordance with the terms of the policy, will pay the full 
face of this policy, together with all additions thereto, upon receipt of due proof 
of the death of the Insured, and the premiums and Life Income paid by the 
Company in conformity with this provision will not be an indebtedness on this 
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policy, and the values in the tables herein will increase and progress from year 
to year, and this policy will be credited with dividends from the surplus, in like 
manner as if the premiums were being duly and regularly paid by the Insured. 

“To entitle the Insured to the above Total and Permanent Disability Bene- 
fits this policy at the time of making claim for such benefits must be in full 
force and all premiums becoming due prior to the time of making claim must 
have been duly paid by the Insured, and the Total and Permanent Disability of 
the Insured must be due to bodily injuries or disease occurring while this Policy 
is in full force, and before the Insured shall have attained the age of sixty 
years, and must be such as to prevent the Insured then and at all times there- 
after from performing any work or conducting any business for compensation or 
profit; provided that, notwithstanding proof of disability may have been accepted 
by the Company as satisfactory, the Insured shall at any time, on demand, 
furnish the Company satisfactory proof of the continuance of such disability, and 
if such proof is not furnished, or if it shall appear to the Company that the 
Insured 1s able to perform any work, or to conduct any business for compensa- 
tion or profit, then the Company shall cease to pay or allow the above benefits 
and the Insured shall immediately resume the payment of premiums hereon.” 

The appellees asserted claims based on the above set out provision. It ap- 
peared that the last premium paid by or for the insured was the quarterly one 
due May 27, 1927, and that the insured died in April, 1929. The claims that ap- 
pellant became liable to pay to the insured a monthly income of $50, beginning 
September 1, 1927, and continuing so long as he lived, and to pay the amount of 
the face of the policy to the beneficiary, were based on allegations to the effect 
that, during the spring and summer of the year 1927, and prior to September 27, 
1927, while the policy was in full force and effect, all premiums having been 
paid when due, the insured became totally and permanently disabled as a result 
of a disease occurring while the policy was in full force and effect, which disease 
was such as to prevent the insured then and at all times thereafter until his 
death from performing any work or conducting any business for compensation 
or profit. Pleading duly raised the questions whether the appellant did or did not 
incur the liability asserted if the insured did not, before the expiration of the 
thirty days allowed for the payment of the unpaid quarterly premium which was 
due August 27, 1927, make claim for the benefits stipulated for by the above set 
out provision and furnish to appellant satisfactory proof that the insured was 
totally and permanently disabled as defined in that provision. 

Evidence adduced in the trial showed that at the time the policy was issued 
the insured was appellant’s district manager at Plainview, Tex., his duties being 
to solicit and write life insurance for the appellant, to employ agents, to look 
after the appellant’s business and build it up in that part of Texas; that the 
insured held that position throughout the year 1927, and during the summer and 
fall of that year and until after the expiration of it, engaged in correspondence 
in reference to the business of such agency with Thomas .\. Stamp, the state 
manager for Texas of the appellant, who was located at Dallas, Tex.; that in 
the course of that correspondence, and also in letters written during that time 
by the insured’s wife to Mr. Stamp, mention was made of the fact that the in- 
sured was or had been sick and unable to work, but there was no statement or 
suggestion in that correspondence that the insured was totally and permanently 
disabled as defined in the above set out provision. In the trial there was testi- 
mony tending to prove that the insured was totally and permanently disabled prior 
to September 27, 1927, and that such disability continued until his death. There 
was no evidence tending to prove the making of any claim for the benefits stipu- 
lated for in the above set out provision prior to the date of the following letter 
written by the insured’s wife, the beneficiary : 

“Plainview, Texas, April 5, 1928. 
“Mr. Thomas A. Stamp, Dallas, Texas. 

“Dear Mr. Stamp: I am just wondering if Oscar can not collect on the dis- 
ability part of his policy. I tried to get him to make a claim last summer but 
he would not because he believed it would permanently bar him from taking 
out any more life insurance, if he collected on a disability clause. 

“He was disabled for a good deal longer than three months and from what 
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the doctors say it could easily be called disability from the time of his trouble 
last year. 

“T talked to Oscar about it and he is of the opinion that he is entitled to it. 

“T do know he has not been able to work for a long time. He was in bed 
for about two months last year and for two or three months he was up and down. 
He would walk down town and back and be almost exhausted. The doctor told 
him all along not to work, but he felt that he had to and would attempt it, but 
without success as you know. 

“It has been discouraging to me at times but I have tried to be patient for 
I knew he was not well. 

“Please let me know if he is entitled to any benefits, for we surely are in 
need of money. 

“This long spell of sickness is what kept us from being able to pay the last 
premium, however, it began several months previous to the time the premium was 
due. 

“Thanking you for any advice you may offer, I am, 


“Yours truly, 
“Mrs. C. O. Bergholm.” 

Upon the conclusion of the evidence, the court, at the request of the plaintiff, 
instructed the jury to return a verdict in favor of the plaintiff. 

[1, 2] The above set out provision had the effect of creating an exception to 
the requirements of the policy as to paying premiums within the time allowed in 
order to keep the policy in force. That provision described the event or con- 
tingency upon the happening of which the policy could be kept in force without 
continuing the payment of the stipulated premiums within the time allowed, 
and stated what was required to be done to entitle the insured to the total and 
permanent disability benefits stipulated for. Explicit language of that provision 
negatives the conclusion that the appellant consented that the fact of the insured 
becoming totally and permanently disabled as defined in that provision should 
have the effect of keeping the policy in force without the continued payment of 
the stipulated premiums within the time allowed by other provisions of the policy, 
and of entitling the insured to the stated total and permanent disability benefits. 
without the insured, while the policy is in full force, and before the expiration 
of the time allowed for the payment of any unpaid premium, making claim for 
such benefits and furnishing to the appellant proof that the insured is totally and 
permanently disabled as defined in that provision. The language of that provision 
makes the making of such claim by the insured and the receipt of such proof by 
the appellant, while the policy is in full force and before there is a failure to 
pay any premiums within the time allowed by other provisions of the policy, 
conditions precedent to the insured becoming entitled to the stated total and per- 
manent disability bentfits. The obligation of the appellant to accord to the in- 
sured the stated total and permanent disability benefits being purely contractual, 
the insured could not become entitled to those benefits without doing what the 
contract required to be done to entitle him thereto. The provision now in ques- 
tion plainly evidences the absence of appellant’s consent that the policy remain 
in force without the continued payment of premiums within the time allowed by 
other provisions of the policy, and without appellant, before there is a failure 
to pay a premium within the time allowed, being apprised of a claim by the in- 
sured that he is entitled to the stated total and permanent disability benefits, and 
receiving proof that the insured is so disabled. Without a compliance with the 
prescribed requirements, the appellant would be deprived of a stipulated for op- 
portunity of being informed whether an authorized excuse for a failure to pav 
premiums within the time allowed did or did not exist before that time expired, 
and of determining, within a reasonable time after the receipt by it in accordance 
with that provision of proof that the insured is totally and permanently dis- 
abled, whether that proof is or is not satisfactory. It reasonably might be ex- 
pected that an insurer of lives would not consent to a policy remaining in force 
without the continued payment of premiums, because of the insured becoming 
totally and permanently disabled after the policy takes effect, without stipulating 
for being informed, before there is a failure to pay any premium within the 
time allowed, of a claim that the insured is so disabled, and for being furnished 
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proof satisfactory to itself of the existence of such disability. Where a life in- 
surance policy provides for an exception to the requirement that premiums be 
paid within prescribed times in order to keep the policy in force, the rights of 
the insured and the beneficiary under the policy are forfeited by a failure to 
pay any premium within the time allowed by provisions on that subject, except 
in so far as the policy provides for the insurer continuing to be liable notwith- 
standing a discontinuance of the payment of premiums. New England Mut. Life 
Ins. Co. vy. Reynolds, 217 Ala. 307, 116 So. 151, 59 A. L. R. 1075; Pilot Life 
Ins. Co. v. Owen (C. C. A.) 31 F.(2d) 862. 

[3] Instead of undisputed evidence showing that the discontinuance of the 
payment of premiums was in such circumstance as to bring the failure to pay 
premiums within the exception stipulated for in the above set out provision of 
the policy, there was, as appears from the above statement, evidence persuasively 
indicating that, before the expiration of the time allowed for the insured claim- 
ing that he was entitled to the stated total and permanent disability benefits and 
furnishing to appellant proof of the existence of such disability, the insured 
elected not to claim that he was entitled to such benefits and not to furnish to 
appellant proof of the existence of such disability; in other words, elected not 
to do what the policy required him to do to become entitled to such benefits. As 
undisputed evidence showed that premiums were not paid within the time allowed, 
and there was evidence tending to prove that the insured did not do what the 
policy required to make the insurer subject to the liability asserted by this suit, 
the court erred in giving to the jury the above-mentioned instruction. 

[4] Where a life insurance policy provides for a forfeiture of the insurance 
in case of a failure to pay premium, and one claiming under the policy does not 
show that his claim is within any exception to the requirement that premiums 
be paid within the time allowed, disability of the insured at the time of the 
default in the payment of premium does not avoid the forfeiture. Klein v. N. Y. 
Life Ins. Co., 104 U. S. 88, 26 L. Ed. 662; Thompson v. Knickerbocker Life Ins. 
Co., 104 U. S. 252, 26 L. Ed. 765: New York Life Ins. Co. v. Alexander, 122 
Miss. 813, 85 So. 93, 15 A. L. R. 314, and note. 

Because of the above-mentioned error, the judgment is reversed, and the cause 
is remanded for a new trial. 

Reversed. 


INTER-SOUTHERN LIFE INS. CO. v. KLABER, Public Administrator. 
No. 9042. 
Circuit Court of Appeals, Eighth Circuit. May 1, 1931. 
50 Federal Reporter (2d) 154. 
2. INSURANCE. : 

Contract of reinstatement of life policy was contract of state wherein policy 

was delivered and subject to law thereof (Rev. St. Mo. 1919, § 6150). 
Contract of reinstatement was a new contract and c -rtificate issued 

by insurer expressly stated that the policy was reinstated effective upon 

manual delivery of certificate to policy holder while alive and in good 

health. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

Appeal from the District Court of the United States for the Western Dist- 
rict of Missouri; Albert L. Reeves, Judge. 

Action by Fred W. Klaber, Public Administrator, and, as such, administrator 
of the estate of Thomas B. Willhoit, deceased, against Inter-Southern Life In- 
surance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Spencer F. Harris, of Kansas City, Mo. (Harris & Koontz, of Kansas City, 
Mo., on the brief), for appellant. 

Charles N. Sadler, of Kansas City, Mo. (William C. Reynolds, of Kansas 
City, Mc., on the brief) for appellee. 

Before Van Valkenburgh and Booth, Circuit Judges, and Munger, District 
Judge. 

Van VALKENBURGH, Circuit Judge, delivered the opinion of the court. 
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Thomas B. Willhoit, originally a citizen and resident of Missouri, went to 
Arkansas in 1920 to engage in a mercantile business. September 1, 1922, he 
took out, in the appellant company, a Kentucky corporation, with its home office 
at Louisville, in that state, a policy of life insurance which provided, in case of 
death, for the payment to insured of the sum of $2,000, and an additional sum 
of $2,000 if the death should result, directly and independently of all other causes, 
from bodily injuries effected solely through external, violent, and accidental 
means while the insurtd was sane and sober. September 1, 1926, the insured 
disposed of his Arkansas store and purchased one in Springfield, Mo., to which 
city he moved with his family. He was a resident of Kansas City, Jackson county, 
Mo., at the time of his death, December 17, 1928. The premiums on his policy 
were kept paid when due until September 1, 1927. At that date he paid a small 
amount in cash and gave his ninety-day note for the balance, which kept his 
policy alive until December 1, 1927. December 28, 1927, the policy had lapsed, 
but was reinstated January 24, 1928. The policy when issued contained the fol- 
lowing clause: “Incontestability: Subject to the conditions contained in this 
policy relating to disability or accident benefits, if any, this policy shall be in- 
contestable, except for nonpayment of premiums, when, after one year from its 
date, or the date of any reinstatement thereof, the next annual premium has 
been fully paid in cash. A reduced amount, however, will be payable in case 
of death, during or in consequence of military or naval service in time of war 
without a permit, or in case of self-destruction, as hereinafter provided, in sec- 
tions entitled ‘Self-Destruction’ and ‘Occupation’.” 

The self-destruction clause referred to is in the following language: “Self- 
Destruction. In case of self-destruction within two years from the date of this 
policy or of any reinstatement thereof, whether sane or insane, whether or not 
the insured from the lack of possession or control of his mental powers, under- 
stands that the act he is committing will probably result in his death, the sum 
payable hereunder shall be one-tenth of the principal sum of the policy, or its 
cash value, whichever is greater, less any indebtedness thereon to the company.” 

After reinstatement the premiums were paid up, and the policy was in full 
force at the time of the death of the insured, which resulted from poison self- 
administered. 

Appellee is the public administrator of Jackson county, Mo., and, as such, 
the duly appointed and acting administrator of the estate of Thomas B. Will- 
hoit, deceased. His petition on the policy was in two counts. The cause of 
action on the first count is thus stated: “Plaintiff states said policy provides 
and defendant agreed to pay, by the terms thereof, the sum of two thousand 
dollars in the event of the death of the said Thomas B. Willhoit; and that in 
addition thereto, plaintiff is entitled to a refund of six per cent on a loan on 
said policy, said refund amounting to nine dollars and sixty-five cents, and in 
addition to said refund to six credit coupons attached to, and a part of said 
policy, said coupons amounting to one hundred seven dollars and sixteen cents 
together with four per cent compound interest thereon, said interest amount- 
ing to the sum of twelve dollars and fifty cents, making a total additional sum 
of one hundred twenty-nine dollars and sixty cents, less a loan on said 
policy in the sum of two hundred twenty-eight dollars, leaving and making the 
total amount due on said policy on the first count thereof, the sum of nineteen 
hundred one dollars and thirty-one cents.” 

The second count declared on the double indemnity clause applicable in case 
of accidental death. Before suit respondent agreed to waive this second count 
if appellant would pay the face of the regular policy—$2,000, less indebtedness, 
plus dividend coupons. Appellant declined, contending that its liability was limit- 
ed to $189.21 under the terms of the self-destruction clause quoted above. 

A jury was waived in writing. The court rendered a general judgment 
in favor of appellee for the full amount claimed on both counts. On the first 
count damages (10 per cent.) and attorney’s fees in the sum of $750 were as- 
sessed for vexatious refusal to pay as provided by the Missouri statute. 

It is not denied that the insured died by his own hand. Respondent claims 
that he was insane when the act of self-desruction was committed, that the con- 
tract of reinstatement was a new contract, consummated in Missouri, and that 
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under the laws of that state (Section 6150, Rev. St. Mo. 1919) the defense of 
suicide is denied to appellant. Scales v. National Life & Accident Ins. Co. (Mo. 
Sup.) 212 S. W. 8; Brunswick v. Standard Accident Ins. Co., 278 Mo. 154, 213 
S: W..45, 7 A... 2. 2S. 

[1] In the state of the record our review at most would be limited to ques- 
tions arising on the pleadings, and none are prevented by the assignment of er- 
rors. This was an action at law, tried to the court on a written waiver of jury. 
There were no requests for findings of fact or conclusions of law, and none 
were made or given. No demurrer to the evidence was filed, nor motion for 
judgment at the close of all the evidence. The record discloses a mere general 
finding and judgment for appellee. Merriam vy. Huselton (C. C. A. 8) 45 F. (2d) 
983; Buechle v. Montgomery et al. (C. C. A. 8) 45 F. (2d) 987, 988; Fleischmann 
Co. v. United States, 270 U. S. 349, 46 S. Ct. 284, 70 L. Ed. 624. 

In Buechle v. Montgomery, supra, under a like state of the record, we held 
that nothing was presented for review, quoting from previous decisions of this 
court as follows: 

“When an action at law is tried by the court upon a written waiver of 
jury, the appellate court cannot consider the question of whether or not there 
is substantial evidence to support the trial court’s finding unless the question is 
raised and presented in that court for its decision.” Pennok Oil Co. v. Roxana 
Petroleum Co. (C. C. A. 8) 289 F. 416, 418; McFarland vy. Central National Bank 
(C. C. A. 8) 26 F. (2d) 890. 

“*The question of law whether or not there was any substantial evidence 
to sustain any such finding is reviewable, as in a trial by jury, only when a re- 
quest or a motion is made, denied, and excepted to, or some other like action 
is taken which fairly presents that question to the trial court and secures its 
ruling thereon during the trial... Wear v. Imperial Window Glass Co. (C. C. A. 
8) 224 F. 60, 63; Allen v. Cartan & Jeffrey Co. (C. C. A. 8) 7 F. (2d) 21, 22.” 

[2] However, on the merits our decision would not be otherwise. There 
was ample evidence to the effect that deceased was of unsound mind when he 
took the lethal dose. The contract of reinstatement was a new contract. The 
insured was a citizen and resident of Missouri and the last act essential to the 
consummation of the contract of reinstatement took place there. The certificate 
issued by appellant expressly states that “the policy is hereby reinstated effec- 
tive upon manual delivery of this certificate to the policy holder while alive and 
in good health.” That manual delivery was made in Springfield, Mo. 


Wastun 
v. Lincoln Nat. Life Ins. Co. (C. C. A. 8) 12 F. (2d) 422; Lincoln Nat. Life Ins. 
Co. v. Hammer (C. C. A. 8) 41 F. (2d) 12, 17. 


It will thus be seen that, in any view, the judgment below must be affirmed. 
It is so ordered. 


WEST END SAV. BANK v. GOODWIN et al. 6 Div. 874. 
Supreme Court of Alabama. May 21, 1931. 
Rehearing Denied June 11, 1931. 
135 Southern Reporter 161. 

1. INSURANCE. 
_ Bank has insurable interest in life of president, director, and stockholder, 
his resignation does not affect validity of policy for benefit of beneficiary bank. 

(For other cases, see Insurance, Dec. Dig. §§ 116[1], 123.) 
2. INSURANCE. 

Equity will reform insurance contract under general rules exte 
lief to other contracts (Code 1923, § 6825). 

(For other cases, see Insurance, Dec. Dig. § 143[1].) 
5. INSURANCE. 

Mere beneficiary in life insurance policy authorizing insured to change bene- 
ficiary has only expectancy, not vested right. 

(For other cases, see Insurance, Dec. Dig. § 586.) 
6. INSURANCE. . : ; 

Insured may assign life one policy to beneficiary, thereby vesting in 
im irrevocable right to benefits. : 
” (For ‘other cama see Insurance, Dec. Dig. § 213.) 


and 


nding such re- 
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7. INSURANCE. 

Original beneficiary named in life insurance policy pursuant to express or im- 
plied agreement upon valid consideration moving from him acquires indefeasible 
equitable interest, absent statute to contrary. 

(For other cases, see Insurance, Dec. Dig. 
8. INSURANCE. 

Where insured changed beneficiary and assigned policy to original beneficiary 


as its interest might appear, extent of interest, not stated in assignment, was sub- 
ject to proot. 


It appeared that in 


§ 586.) 


sured was the president and a director and stock- 

holder of bank whose directors caused issuance of life insurance policy in- 
volved with bank as beneficiary, and that bank paid all premiums until in- 
sured’s death; that on insured’s resignation from presidency, the parties, 
acting under advice of insurance agent, mistakenly believed that, to secure 
to bank the full benefits of policy, it was necessary for insured to make 
his estate, rather than bank, the beneficiary and then to assign policy to 
bank; and that, in making such change, parties did not intend to decrease 
or otherwise alter interest of bank. 
(lor other cases, see Insurance, Dec. Dig. § 213.) 

9. INSURANCE. 


Interest of beneficiary bank under policy on president's life held not dimin- 


ished where resigning president changed beneficiary and assigned policy to bank 
as its interest might appear. 


(For other cases, see Insurance, Dec. Dig. § 123.) 


Appeal from Circuit Court, Jefferson County, Wm. M. Walker, Judge. 

Creditor’s bill by C. A. Goodwin and E. J. Barnes, partners under the firm 
name of C. A. Goodwin & Co., against the First National Bank of Birmingham, as 
administrator of the estate of A. W. Bell, deceased, the West End Savings Bank, 
and others, to subject life insurance in excess of the amount exempt by statute, 
with a cross-bill by the West End Savings Bank. From a decree sustaining the 
demurrer of complainants and the First National Bank, as administrator, to the 
bill, cross-complainant appeals. 

Reversed, rendered, and remanded. 

H. 1. Anderton, of Birmingham, for appellant. 

O. D. Street, A. Leo Oberdorfer, and Wm. §S. Pritchard, all of Birmingham, 
for appellees 

Foster, J 

The claim made by appellant to the proceeds of the policy on the life of A. W. 
Bell. dated July 8 1926, was that he was then the president, a stockholder, and di- 
rector of appellant bank, and that the directors caused the issuance of said insur- 
ance policy with it named as the beneficiary; that it paid all the premiums as they 
fell due until the death of insured. Dr. Bell, the insured, resigned as president of 
the bank on February 20, 1928. Thereafter the insurance agent who wrote the 
policy voluntarily advised the cashier of the bank that the resignation by Dr. Bell 
as president affected the right of the bank under said policy, and that in his opin- 
ion the beneficiary should be changed to the estate of Dr. Bell, and that he should 
simultaneously assign it to the bank in order to fully protect the original rights 
of the bank to the full face value of the policy. The agent also thus advised Dr. 
Bell who expressed the willingness to make any arrangement which the bank and 
insurance company suggested to secure to it the full benefit of the policy. He did 
not at anv time seek to make the change, but only agreed to the suggestion in the 
interest of the bank, as he supposed. 

The allegation is made that by such statements they were all led mistakenly 
to believe that, on account of the resignation of Dr. Bell as president, the bank 
did not further have the right to continue as beneficiary, and to secure the pro- 
tection which the policy purported to carry. That acting upon such mistaken ad- 
vice the cashier of the bank (without the knowledge of the directors) and Dr. 
Bell were led thereby to agree that the change be effected simultaneously as sug- 
gested. This was done on September 6, 1928. The assignment to the bank by 
Dr. Bell stipulated that it was “as far as his [its] interest may appear 
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The court had jurisdiction of the subject-matter here involved and the bank 
sought by cross-bill to have the policy and its assignment reformed for mistake, 
and to have awarded to it the full amount stipulated in the policy under such 
rights as were secured by its original terms. The court held that the mistake 
referred to was one of law, and therefore the bank could not reform the instru- 
ments and was only due such amount as its interest may then appear, viz., the 
amount of the premiums paid by it on the policy and any debt which Dr. Bell 
might otherwise owe it. 

[1] Appellee concedes as sound the claim of appellant that when the policy 
was issued the bank had an insurable interest in the life of Dr. Bell (Englebert v. 
Verner, 218 Ala.. 362, 118 So. 745, 62 A. L. R. 131), and that his resignation did 
not affect the continued validity of the insurance for the full benefit of the bank, 
and that, if no change had been made, the bank would be due to receive the pro- 
ceeds of the insurance. Such is the general rule very well established by the au- 
thorities generally. 1 Cooley’s Briefs on Ins. 414, et seq.; Connecticut Mut. Life 
Ins. Co. v. Schaefer, 94 U. S. 457, 24 L. Ed. 251: Wurzburg v. New York Life 
Ins. Co., 140 Tenn. 59, 203 S. W. 332, L. R. A. 1918E, 566; Keckley v. Coshocton 
Glass Co., 86 Ohio St. 213, 99 N. E. 299, Ann. Cas. 1913D, 607: Caldwell v. Grand 
Lodge, 148 Cal. 195, 82 P. 781, 2 L. R. A. (N. S.) 653, 113 Am. St. Rep. 219, 7 
Ann. Cas. 356. 

[2] Equity will reform a contract of insurance under the general rules which 
extend such relief to other contracts. American-Traders’ Nat. Bank v. Henderson 
(Ala. Sup.) 133 So. 36; Code, § 6825. 

[3, 4] While the rule is well settled that a court will not reform a contract for 
a mere mistake of law, there has long been recognized to exist a class of cases 
hard to distinguish from mistakes of law, where “through mistake a written agree- 
ment contains substantially more or less than the parties to it intended, or, from 
ignorance or want of skill in the draftsman, the object and intention as contem- 
plated by the agreement is not expressed in the written instrument by reason of 
the use of inapt expressions, equity will interpose and reform the agreement.” 
Trapp v. Moore, 21 Ala. 693, 697; Larkins v. Biddle, 21 Ala. 252; Hemphill v. 
Moody, 64 Ala. 468; Moore v. Tate, 114 Ala. 582, 21 So. 820; Orr v. Echols, 119 
Ala. 345, 24 So. 357; Skidmore v. Stewart, 199 Ala. 566, 75 So. 1.: Parra v. Cooper, 
213 Ala. 340, 104 So. 827; Ohlander v. Dexter, 97 Ala. 476, 12 So. 51. This rule is 
further extended in some cases, so that, “when the legal effect of the terms agreed 
upon by the parties to be employed in a written instrument, through a misappre- 
hension or ignorance of their import, results in a contract different from that 
really entered into by them, the court of equity, in the exercise of its moral juris- 
diction, will reform it.” Moore vy. Tate, supra; Orr v. Echols, supra; Waller v. 
Mastin, 220 Ala. 479, 125 So. 806; Stone v. Hale, 17 Ala. 557, 52 Am. Dec. 185; 34 
Cye. 914. 

But the broad language of the last foregoing statement is somewhat restricted 
in other cases. It is said that, “when a written instrument is, in its terms, clear 
and unambiguous * * * in the absence of fraud, or of mistake of fact,:a court of 
equity can not take jurisdiction to reform it, because the parties, or either of them, 
may not have apprehended its legal effect.” Kelly v. Turner, 74 Ala. 513, 518. It 
is there suggested that, for the rule to apply, some ambiguous term, or inapt ex- 
pression, must be used or some term omitted, by which the intention of all par- 
ties was not clearly shown. 

The authorities have permitted a reformation in cases where the distinction 
between a mistake of law and fact is not clearly and fully observed. 

[5-7] Viewing the claim of the bank from another aspect, we note, in this con- 
nection, that a mere beneficiary, in a policy which contains a provision for a 
change in that respect by the insured, has only an expectancy, but no vested right. 
But the insured may assign the policy to the named beneficiary, and thereby vest 
in him an irrevocable right to all its benefits. McDonald v. McDonald, 212 Ala. 
137, 141, 102 So. 38, 36 A. L. R. 761. And if the original beneficiary is named pur- 
suant to an agreement, express or implied, upon a valid consideration moving from 
him, in the absence of a statute to the cqntrary, he acquires an equitable interest 
which cannot be defeated without his consent, notwithstanding the defeasible in- 
terest of a mere beneficiarv. Summers v. Summers, 218 Ala. 420, 118 So. 912. 

[8, 9] Under such circumstances, that interest is more than merely to secure 
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a repayment of the consideration advanced. Under a mistaken idea of what was 
necessary to secure to the bank the full benefits of the policy, and under the ad- 
vice of the insurance agent doubtless acting in good faith, and by the consent of 
all parties to accomplish that purpose, the change was made in the beneficiary and 
an assignment to the bank as its interest may appear. 


That interest not being 
stated in the assignment was subject to proof, otherwise. 


It is alleged that this 
was to the extent of the full benefits under the policy, and not merely to secure a 
debt. By virtue of a right vested at the inception of the transaction in consider- 
ation of the payment of the premiums by the bank then having an insurable inter- 
est, such substituted agreement as alleged in the cross-bill did not serve to lessen 
or change that interest. The cross-bill in effect negatives an intent to do so. 

[10] We are inclined to the view that relief to cross-complainant need not ne- 
cessarily be secured by a reformation. But that the facts alleged show that the 
interest is to the extent of the full benefit of the proceeds of the insurance se- 
cured by agreement upon a valuable consideration. But that, if it were otherwise 
concluded, the language used in the assignment is of the nature of an inapt or am- 
biguous expression of what was intended, and of such sort as would justify a re- 
formation, if necessary, to accomplish the agreed purpose of the parties. So that 
we think the cross-bill shows a right in the bank which the court should protect, 
and that it was not subject to the demurrer interposed to that aspect which claim- 
ed the full benefits of the policy. 

The decree 
murrer. 

keversed, rendered, and remanded. 

Anderson, C. J., and Gardner and Bouldin, 

SMITH v. NATIONAL LIFE & ACCIDENT INS. CO. No. 7. 
Supreme Court of Arkansas. June 1, 1931. 
39 Southwestern Reporter 319. 


is therefore reversed, and one here rendered overruling the de- 


JJ., concur. 





1. INSURANCE. 
Policy providing for payment of amount purchasable by premium paid at 
correct age, if insured’s age was misstated, held applicable only to valid 


contract 
and innocent misstatement of age. 


(For other cases, see Insurance, Dec. Dig. § 290.) 
2. INSURANCE. 

Policy limiting insurer’s liability to benefits payable at correct age requires 
reduction in insurance to amount premium would buy at true age in case of in- 
nocent misrepresentation OI age. 

(For other cases, see Insurance, Dec. Dig. § 290.) 

Appeal from Circuit Court, Lee County; W. D. Davenport, Judge. 

Action by Griffin Smith, administrator, against the National Life & Acct- 
dent Insurance Company. From the judgment, plaintiff appeals. 

Affirmed. 

Smith & Fitzsimmons, of Marianna, for appellant. 

Roy Penix, of Jonesboro, for appellee. 


Hart, C. J. 


Two separate actions were brought to recover upon policies of life insur- 
ance issued by the National Life & Accident Insurance Company upon the life 
of Helen Draper Green. The first suit was for $154, and the second was for $90. 
The defense was that the amount of the recovery should be reduced on account 
of an erroneous statement of the age of the insured, and the amount due under 
the true age of the insured was deposited in court to be tendered to the beneficiary. 

By agreement of the parties, the two cases were consolidated, and the jury 
found, under instructions to which there were no objections, that Helen Draper 
Green gave her correct age of thirty-five years to the agent of the defendant 
company at the time of her application for insurance instead of twenty-five years 
as stated in the application. The court rendered judgment against the defendant 
in favor of the plaintiff for the sum of $180, which was the amount that the 
premiums paid by the insured, Helen Draper Green, would have purchased for 
a person of the age of thirty-five years at the time of the application, and it was 
agreed between the parties that the insured, Helen Draper Green, was thirty-five 
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years of age at the time of the application for insurance; and upon this appeal 
it is agreed that the only issue raised is as to the correctness of the ruling of 
the court in construing the clauses of the policies of life insurance in rendering 
the judgment above referred to. 

The first policy contained a clause which reads as follows: “If the age of 
the insured has been misstated the amount payable hereunder shall be such as 
the premium paid would have purchased at the correct age.” 

The second one contains a similar clause which reads as follows: “In case 
of mistake or misstatement in the age the company will only be liable for the 
amount of benefits payable according to its table at the proper age.” 

Counsel for appellant rely upon the case of Walker v. Illinois Bankers’ Liie 
Association, 140 Ark. 192, 215 S. W. 598. In that case the policy contained a 
stipulation that, in the event of misstatement of age, the amount payable on the 
policy shall be such as the premium would have purchased at the correct age, 
except where the true age was beyond the age limit at which insurance would 
have been granted by the association. In the latter case, the liability of the com- 
pany was not to exceed the premium paid with 4 per cent. interest. The age of 
fifty-five years was fixed as the limit upon which policies would be issued by the 
company. In the application the agent stated Barger’s age to be fifty-four years, 
when in fact Barger was sixty-four, and supposed that the agent had the right 
to issue it in accordance with the application which was written by the agent 
upon Barger correctly stating his age to him. There the court properly held that 
the insurance company was responsible for the conduct of its own agent, and 
that that part of the policy concerning the misstatement of age, and providing 
that the amount to be recovered should be based upon the amount the premiums 
paid would have purchased at the correct age, has no application because the 
company had no authority to issue a policy upon the life of Barger at his cor- 
rect age because it was not authorized under its constitution and by-laws toe 
issue policies upon the life of persons of that age. Consequently, the court held 
that the clause with regard to a misstatement of age had no application where 
the insured was over age and the policy had been procured by an agent of the 
company who by his own misstatement had imposed on Barger and led him to 
believe that he had a valid policy. 

[1] In the very nature of things it is manifest that clauses of the kind under 
consideration can only be applicable and enforceable when there is a valid and 
binding contract of insurance between the parties which has not been procured 
by fraud and where there is only an innocent misstatement of age. This is made 
clear by the reasoning in the case of Lincoln Reserve Life Insurance Co. v. 
Smith, 134 Ark. 245, 203 S. W. 698. In that case, the clause in the policy pro- 
vided that, if the age of the insured had been misstated, the amount payable 
thereunder should be such as the premiums paid would have purchased at the 
correct age, provided that age, at the time of the insurance, was not over sixty. 
There a full recovery of the amount of the policy was allowed, notwithstand- 
ing an innocent misrepresentation by the insured that he was fifty-three instead 
of fifty-nine. The reason was that, in order to obtain the benefit of the pro- 
vision in the clause, the insurer must show that there was a purchasable policy 
according to the plan adopted at the true age of the insured. The court said that 
according to the terms of the policy there was liability for the amount named in 
the policy unless it could be lessened so as to be reduced to such an amount of 
insurance as the premium would have purchased at the correct age; and unless 
that premium would have purchased a policy for a less sum, the liability for 
the full amount continued. It was further said that it devolved upon the com- 
pany in order to obtain any advantage under this clause to show that there was 
a purchasable policy at the true age of the insured, which the company failed to 
do. As stated by the court in that case, any other construction would nullify a 
provision concerning innocent misstatements of age where the true age of the 
insured exceeded the limit beyond which the company declined to write policies, 
and, instead of giving the insured a policy for such a sum as the premium would 
have purchased at the correct age, it would result in giving him nothing at all. 

Here the facts are essentially different. The age of the insured is stated in 
the application as twenty-five years, and the correct age of the insured at the 
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time the application for insurance was made was thirty-five years of age. The 
parties agreed that that was the correct age of the insured at the time of the 
application for insurance and the amount of insurance for which judgment was 
rendered according to the premiums paid was for a person thirty-five years of 
age. In other words, the recovery allowed by the court was based on the amount 
the premiums paid would have purchased at the correct age of the insurea, 
which was thirty-five years. 

[2] The provision under consideration in each policy is substantially the 
same, and provides that, if the age of the insured has been misstated, the amount 
payable under the policy shall be such as the premiums paid would have purchased 
at the correct age. It is evident from the language used that the policy referred 
to a mistake of fact, or innocent misrepresentation of the age of the insured, 
and means that, in cases where the age of the insured shall have been understated 
by mistake, the amount of insurance will be reduced to the amount the premium 
would pay at the true age. This was precisely what was done in the present case. 

Therefore the judgment must be affirmed. 


MODERN WOODMEN OF AMERICA vy. GRAY et al. Civ. 7667. 
District Court of Appeal, First District, Division 1, California. 
May 2, 1931. 
Rehearing Denied June 1, 1931. 
299 Pacific Reporter 754. 
2. INSURANCE. 
Requested change of beneficiary will not be treated as made, where in- 
sured did nothing to effect it after new beneficiary became qualified. 
(For other cases, see Insurance, Dec. Dig. § 784[1].) 
3. INSURANCE. 
Mode of changing beneficiary, provided by insurer’s by-laws, must be follow- 
ed as far as insured can. 


(For other cases, see Insurance, Dec. Dig. § 784[1].) 

Appeal from Superior Court, Los Angeles County; Wm. Frederickson, Judge. 
Interpleader proceeding by the Modern Woodmen of America, a corpora- 
tion, against Ernest G. Gray and others. From a judgment awarding stated 
amounts to each defendant, defendants appeal. 

Reversed, with directions. 


I. G. Shelton, of Glendora, for appellant and respondent Nettie M. Gray. 


E. T. Schoff, of Los Angeles, for respondents and appellants Ernest G. Gray 
and Bertha M. Neil. 

Dootinc, Justice pro tem.. 

On February 26, 1898, plaintiff herein issued to Arthur M. Gray, a certain 
benefit life insurance certificate in the sum of $2,000, payable to his then wife 
as beneficiary. On July 17, 1918, upon proof that the prior certificate was lost 
or destroved, plaintiff issued to said Arthur M. Gray a _ substitute certificate 
payable » the sum of $1,000 each to his son Ernest G. Gray and his daughter 
Pertha M. Gray, now Bertha M. Neil. On March 19, 1921, the insured indorsed 
u, on said certificate a request for change ot beneficiaries to Bertha M. Neil, 
daughter, and Nettie M. Cartzdefner, described in said request as “friend.” No 
formal action was ever taken by plaintiff upon this request. On October 13, 1923, 
the insured and said Nettie M. Cartzdefner were married. After this marriage 
four quarterly premiums were paid to plaintiff from the community property of 
insured and his wife, Nettie M. (Cartzdefner) Gray, and on September 16, 1924, 
the insured died. Conflicting claims under the certificate of insurance were made 
by the son and daughter on the one hand and the widow on the other; and the 
plaintiff interpleaded them and paid the $2,000 into court. From the judgment 
awarding $1,000 to the widow, Nettie M. Gray, and $500 to each of the children, 
all parties appeal. 

[1] Appellant Nettie M. Gray, the widow, urges that, since the certificate 
is what is described as a renewable, lapsable policy, i. e., one in which the failure 
to pay any one premium ipso facto totally avoids the policy, the payment of 
each quarterly premium from community property constituted in effect a new 
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contract of insurance, and hence that the entire proceeds of the policy were 
purchased with community funds and constitute community property. 


That the policy under the by-laws of plaintiff society would become absolute- 
ly void upon the failure to pay any premium seems clear (Valentine v. Head 
Camp, 180 Cal. 192, 180 P. 2,3 A. L. R. 380), but it does not follow that the pay- 
ment of each premium amounted in effect to the making of a new contract of 
insurance. The by-laws under which the certificate of insurance was issued 
limit persons who may be insured to the ages between sixteen and fifty years, 
and require the passage by the applicant of a satisfactory physical examination. 
In 1898 the insured’s application for insurance shows his age to have 
that time between forty-two and forty-three years. He was, in 1923, over fifty 
years of age, and it was only by virtue of his having obtained the certificate of 
insurance prior to his marriage to appellant Nettie M. Gray and his having regu- 
larly paid the premiums thereon in the meantime that he was entitled to con- 
tinue to enjoy the protection afforded by the certificate. While the right of 
his beneficiaries to receive the proceeds of the policy was dependent tpon his 
continuing to pay the accruing premiums thereon, nevertheless he had acquired 
the right to have the contract of insurance continued in force by virtue of the 
payment of premiums from its issuance to him in 1898 until the date of his 
second marriage in 1923. This was a valuable right in the eyes of the law, and 
it would be unreasonable to hold that the payment of the premiums after 1923 


from community funds would convert the entire proceeds of the certificate of 
insurance into community property. 


been at 


[2. 3] Appellant Nettie M. Gray further claims that the attempt to name 
her as a beneficiary in 1921 at least entitled her to the $1,000 which was awarded 
her. The by-laws of plaintiff society provide that benefit certificates shall be 
made payable only to the wife, relative by blood to the fourth degree, children. 
by legal adoption, parents by legal adoption, a person dependent on the member 
or a member of his family. It is neither pleaded nor proved that in 1921, when 
the insured sought to have Nettie M. Cartzdefner made a beneficiary, she stood 
in any of these designated relations to him, nor is there any proof that after 
their marriage the insured ever made any application to have her named as 
beneficiary. The by-laws provide a detailed mode to be followed in making a 
change of beneficiary. . While it is true that, where the insured has done all 
that is required of him to effect a change of beneficiary, a court of equity will 
treat the change as made (19 Cal. Jur. pp. 496, 497), that rule cannot have ap- 
plication to a case such as this where sabe has been done to effect the change 
after the beneficiary has become qualified under the rules of the 
mode provided for the change of beneficiary 
as it lies in the power of the insured to do so. 
App. 607, 150 P. 803. 


society. The 
must be followed as far, at least, 
Supreme Lodge v. Price, 27 Cal. 


[4] This is a complete answer, also, to appellant Nettie M. Gray's claim that 
by contract between herself and the insured the proceeds of the policy had 
been made community property, in view of the by-law of plaintiff that anv agree- 
ment entered into by the member of the terms of which he attempts to assign 
the benefits or any portion thereof to any other person than the beneficiary 
designated in the certificate shall be absolutely void. 

[5] Appellants Ernest G. Gray and Bertha M. Neil take the position that, 
since the beneficiary can only be changed in the manner provided in the by-laws, 
the widow is entitled to nothing. In so far as her rights are dependent upon 
the fact that community funds were used to pay the last four premiums, this 
contention is unsound. It is settled since the decision of this court in New York 
Life Ins. Co. v. Bank of Italy, 60 Cal. App. 602, 214 P. 61, that the husband can- 
not make a gift of community property by using it to pay premiums upon life 
insurance, payable to some one other than his wife. This court said in that 
case at page 606 of 60 Cal. App., 214 P. 61, 63; “The chose in action represented 
by the policy belonged to the community because of the fact that community 
funds had been paid as the consideration for its acquisition.” In that case all 
the premiums were paid from community property, and hence the entire pro- 
ceeds of the policy were held to be community property. 

[6] Where, as here, the life insurance is paid for pi irtly with community and 
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partly with separate funds, the proceeds of the policy should in our judgment 
be apportioned in the same ratio that the amount of such community funds paid 
for premiums bears to the amount of separate funds paid for such purpose. This 
is the rule applied to tangible property purchased partly with community and 
partly with separate funds (Vieux v. Vieux, 80 Cal. App. 222, 229, 251 P. 640), 
and In Re Webb, Myr. Prob. 93, cited with approval by this court in New York 
Life Ins. Co. v. Bank of Italy, supra, where a decedent paid the first one-third 
of the amount of premiums on a policy of insurance from his earnings before 
marriage, and the remainder from those made subsequent to marriage, it was 
held that one-third of the proceeds of the policy belonged to his separate estate 
and two-thirds belonged to the community. We are satisfied that this is the 
proper rule. 

[7] One other matter should be spoken of. All of the premiums from com- 
munity property were paid since the 1923 amendment to section 1401, Civil Code 
(St. 1923, p. 29). There being no attempt by the insured to dispose of it other- 
wise by will, the entire portion of the $2,000 which is community property should 
accordingly go to the widow, Nettie M. Gray. 

Unfortunately, there was no proof made on the trial of the amount paid in 
premiums by the insured from the inception of the policy in 1898 to the time 
of the insured’s last marriage in 1923. Accordingly, the case will have to be 
retried. 

The judgment is reversed, with directions to the trial court to ascertain 
the amount paid in premiums to plaintiff for this insurance prior to October 
13, 1923, the date of the insured’s last marriage, and the amount since paid from 
community funds, and to divide the $2,000 into separate and community property 
in the same proportion that such amounts so paid bear to one another; that 
portion which is so determined to be separate property to be divided equally 
between the beneficiaries Ernest G. Gray and Bertha M. Neil, and that por- 
tion which is determined to be community property to be awarded to the widow, 
Nettie M. Gray, each party to bear his own costs on appeal. 

We concur: Tyler, P. J.; Cashin, J. 


MOON v. WILLIAMS et al. 
Supreme Court of Florida, Division A. June 25, 1931. 
135 Southern Reporter 555. 
1. INSURANCE. 


Under life policy reserving in insured right to change beneficiary, beneficiary 
named acquires no vested right during insured’s life, but only acquires expectancy. 
/ Syllabus by the Court. 
_ Where, under the terms of a life insurance policy, there is reserved 
in the insured the right without the consent of the beneficiary to change 
the beneficiary first named in the policy upon the sole condition that the 
assent of the insurer be acquired, the beneficiary named in the policy ac- 
quires no vested right or interest during the life of the insured, but only 
acquires an expectancy. 
(For other cases, see Insurance, Dec. Dig. § 586.) 
2. INSURANCE. 
Assignment of life policy places assignee in same status respecting rights and 
liabilities thereunder as insured occupied before assignment. 
Syllabus by the Court. 

The effect of the assignment of a life insurance policy, which assign- 
ment is made in accordance with the terms of the policy, is to place the 
assignee in the same status with respect to all rights and liabilities under 
it that the insured occupied before the transfer. It may be said to amount 
to the substitution for the assured of the assignee as a party to the policy. 
(For other cases, see Insurance, Dec. Dig. § 222.) 

3. INSURANCE. y 
Life policy is mere chose in action, assignable as other choses in action, un- 
less forbidden by contract. 
Syllabus by the Court. 
A life insurance policy is a mere chose in action, and, unless some 
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provision of the contract forbids its assignment, it may be assigned as 

other choses in action. 

(For other cases, see Insurance, Dec. Dig. § 199.) 

4. INSURANCE. 

Assignee of life policy as collateral acquired right to foreclose lien created 
by assignment to enforce payment of debt; under assignee’s foreclosure of lien 
on life policy as collateral, policy may be sold by court order; one acquiring title 
to life policy under assignee’s foreclosure sale thereof stands in position of 
insured, as respects right to exercise options under policy. 

Syllabus by the Court. 

Where there was a valid and binding assignment of the insurance 
policy as collateral, the assignee acquired by such assignment the right to 
foreclose its lien created by the assignment to enforce the payment of its 
debt. Under such foreclosure the policy may be sold by order of court, 
and he who acquires title thereto at such sale would stand in the position 
of the insured as to the right to exercise options under the policy, and 
therefore would thereby acquire the right to surrender the policy for its 
cash surrender value, or make such other settlement with the company 
in regard to the policy as could have been made by the insured, had the 
policy not been assigned. 


(For other cases, see Insurance, Dec. Dig. § 222 


Appeal from Circuit Court, Citrus County; Fred L. Stringer, Judge. 

Suit by W. B. Moon, as receiver of the Citrus County Bank against Norman 
Williams and another. From an order sustaining a demurrer to the bill, com- 
plainant appeals. 

Reversed and remanded. 

Anderson & Anderson, of Ocala, for appellant. 

Scofield & Scofield, of Inverness, for appellees. 

Burorp, C. J. 

The appellant, complainant in the court below, brought suit against the ap- 
pellees, defendants in the court below, for an accounting and to foreclose a lien 
upon an insurance policy issued upon the life of Norman Williams by the ap- 
pellee, Missouri State Life Insurance Company, alleging that the defendant Wil- 
liams being indebted to Citrus County Bank, a banking corporation, assigned to 
the bank as collateral security an insurance policy in the sum of $2,000, in which 
policy insurer “agrees to pay two thousand dollars, which is the face amount 
hereof, immediately upon receipt of due proof of the death of Norman Williams, 
the insured, to Christine Williams, wife of the insured, and beneficiary, it being 
understood that the insured may change the beneficiary or beneficiaries as here- 
inafter provided.” 

The policy, which is made a part of the bill of complaint, provides as follows: 


“The insured may at any time during the continuance of this policy, with 
the consent of the Company provided the policy is not then assigned, change the 
beneficiary or beneficiaries, herein by filing at the Home Office a written re- 
quest on the Company’s form therefor, duly acknowledged, accompanied by this 
policy, such change to take effect upon the endorsement of the same on the 
policy by the Company, whereupon all rights of the former beneficiary or bene- 
ficiaries shall cease. If any beneficiary shall die before the insured, the interest 
of such beneficiary shall vest in the insured. 


“Assignment. Any assignment of this policy must be made in duplicate and 
both sent to the Home Office, one to be retained by the Company and the other 
to be returned. The Company assumes no responsibility for the validity of any 
assignment.” 


The bill alleges that the policy was assigned by the insurer in the manner 
provided for in the policy. The bill further alleges that while the defendant 
Williams was indebted to the Citrus County Bank, and while the said Citrus 
County Bank held the written obligation of defendant Williams to pay such 
indebtedness, the bank became insolvent and went into the hands of a receiver. 
That complainant was appointed by the comptroller of the state of Florida as 
receiver of such bank, and the appointment was afterwards approved and con 
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firmed by order of the circuit court; that the complainant was duly qualitied 
and at the time of the institution of the suit was acting as and discharging the 
duties of such receiver. It was further alleged that as receiver the complainant 
took over all the notes, books, papers, records, and securities of the Citrus County 
Sank and was at the time of the institution of the suit administering such trusts 
in his capacity as such receiver, and that the suit is prosecuted under his right 
and authority to enforce the collecton of the debt as receiver of the said bank. 

The bill prayed for an accounting and that the defendant be required to pay 
the complainant in his representative capacity the amount found to be due from 
the defendant to the complainant. It prays that the insurance policy assigned 
to Citrus County Bank be decreed to be held as security for the indebtedness, 
and that the complainant be decreed to nave a lien on the policy to the extent 
of the indebtedness, and that the policy be sold to enforce the payment of such 
indebtedness 

There was a demurrer to the bill of complaint which was sustained upon 
grounds numbered Ist, 2d, 3d, 4th, and 5th. These grounds of demurrer were as 
follows: 

“Ist. There is a defect of necessary parties in that the bill shows on its face 
that Christine Williams, the beneficiary named in said policy, should be joined 
as defendant. 

“2nd. The alleged assignment of said policy has no effect te change the bene- 
ficlary named therein. 

“3rd. No change of beneficiary having been made, the rights of said Christine 
Williams named as original beneficiary have not been extinguished or affected 
by the alleged assignment and the Court cannot proceed to a decree in the ab- 
sence of said beneficiary. 

“4th. If the complainant, suing as assignee, be deemed as the owner of the 
said policy or as the person occupying the status of the insured thereunder, the 
original beneficiary as named, until a change of beneficiary accomplished in the 
mode prescribed in the policy, still retains an interest in said policy. 

“Sth. If the complainant be deemed not the absolute assignee or owner ‘of 
the policy but as the holder of the same as mortgagee or pledgee his right, if 
any exists, is to have a decree for the sale of the policy in satisfaction of any 
lien which he may establish.” 

The controlling question presented here is whether or not the defendant 
Norman Williams could assign the policy to Citrus County Bank as collateral 
security for the payment of his obligation to the bank, without the beneficiary 
named in the policy, to wit, his wife, Christine Williams, joining him in such 
assignment to the bank. It will be observed that by the terms of the policy the 
insured could change the beneficiary by complying with the conditions named 
in the policy hereinbefore quoted, and that to change the beneficiary it was not 
necessary to consult or have the consent of the beneficiary named. 

[1] Where, under the terms of a life insurance policy, there is reserved in 
the insured the right without the consent of. the beneficiary to change the bene- 
ficiary first named in the policy upon the sole condition that the assent of the 
insurer be acquired, the beneficiary named in the policy acquires no vested right 
or interest during the life of the insured, but only acquires an expectancy. Mutual 
Benefit Life Insurance Co. v. Swett et al. (C. C. A.) 222 F. 200, Ann. Cas. 
1917B, 298: Kerr on Insurance, 687; Denver Life Insurance Co. v. Crane, 19 Colo. 
App. 191, 73 P. 875; Hopkins v. Northwestern Life Assurance Co. (C. C. A.) 
99 F. 199; Golden Star Fraternity v. Martin, 59 N. J. Law, 207, 35 A. 908; Sabin 
v. Phinney, 134 N. Y. 423, 31 N. E. 1087, 30 Am. St. Rep. 681; Robinson v. 
United States Mutual Acc. Association (C. C.) 68 F. 825; Wirgman v. Miller, 
98 Ky. 620, 35 S. W. 937; Cellery v. John Hancock Mutual Life Insurance Co., 
57 App. Div. 227, 68 N. Y. S. 128. See, also, Atlantic Mutual Life Insurance Co. 
v. Gannon et al., 179 Mass. 291, 60 N. E. 933. 

[2] The effect of the assignment of a life insurance policy, which assign- 
ment is made in accordance with the terms of the policy, is to place the assignee 
in the same status with respect to all rights and liabilities under it that the in- 
sured occupied before the transfer. It may be said to amount to the substitution 
for the assured of the assignee as a party to the policy. Atlantic Mutual Life 
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Insurance Co. v. Gannon, supra; Bacon’s Life and Accident Insurance (4th Ed.) 
§ 386; Metropolitan Life Insurance Co. v. O’Brien, 92 Mich. 584, 52 N. W. 
1012; Opitz v. Karel, 118 Wis. 527, 95 N. W. 948, 62 L. R. A. 982, 99 Am. St. 
Rep. 1004. 

[3] A life insurance policy is a mere chose in action, and, unless some pro- 
vision of the contract forbids its assignment, it may be assigned as other choses 
in action. See note 87 Am. St. Rep. 486, and authorities there cited. Bushnell v. 
Bushnell, 92 Ind. 303; Huntson, Administrator, v. Merrifield. Administrator, 51 
Ind. 24, 19 Am. Rep. 722. 

[4] It appears from the bill of complaint that there was a valid and binding 
assignment of the insurance policy as collateral; that the assignee acquired, by 
such assignment, the right to foreclose its lien created by the assignment to 
enforce the payment of its debt; that under such foreclosure the policy may be 
sold by order of court and he who acquires title thereto at such sale would 
f the insured as to the right to exercise options under the 





stand in the position of 
policy, and therefore would thereby acquire the right to surrender the policy 
for its cash surrender value, or make such other settlement with the company 
in regard to the policy as could have been made by the insured, had the policy 
not been assigned. 

For the reasons stated, the order appealed from should be reversed, and the 
cause remanded for further proceedings not inconsistant with this opinion and 
judgment. It is so ordered. 

Reversed and remanded. 

Ellis and Brown, JJ., concur. 

Whitfield, P. J., and Terrell and Davis, JJ., concur in the opinion and 
judgment. 


METROPOLITAN LIFE INS. Co. v. ALEXANDER. No. 20957. 
Court of Appeals of Georgia, Division No. 2. May 15, 1931. 
Rehearing Denied June 15, 1931. 

159 Southeastern Reporter 124. 

INSURANCE. 

Soliciting agent’s knowledge that insured was afflicted with nephritis when 

policy was issued held not to estop insurer from denying liability thereon. 
Evidence disclosed that insured was seriously afflicted with nephritis 
and under care of physician and drawing sick benefit from another com- 
pany at time application for insurance was made and policy issued, and that 
agent of company soliciting insurance knew of such fact when issuing 
policy. Policy provided that entire agreement was embodied therein and 
could not be changed or conditions waived, except by express agreement 

of company, evidenced by signature of president or secretary and that 

agents, including managers, could not alter or discharge contracts or waive 

forfeitures, and that if insured was not alive and in sound health on date 

of policy or had any pulmonary disease or chronic bronchitis, or disease 

of heart, liver, or kidneys, there should be no liability. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

Error from Superior Court, Chatham County; P. W. Meldrim, Judge. 

Action by C. E. Alexander, administrator, against the Metropolitan Life In- 
surance Company. Judgment for plaintiff, and defendant brings error. 

Reversed. 

Wm. L. Clay, of Savannah, for plaintiff in error. 

S. M. Grayson and H. Mercer Jordan, both of Savannah, for defendant in 
error. 

Jenkins, P. J. 

It is conceded that the only question presented by this case is whether the 
beneficiary of an insured, who, the record discloses, was seriously afflicted with 
nephritis or Bright’s disease, and was under the care of a physician, and drawing 
sick benefits from another company, at the time the application for insurance was 
made and the policy issued, can claim an estoppel on the part of the defendant 
company by reason of the fact that the agent of the company soliciting the policy 
had knowledge of such facts and condition at the time the policy was issued and 
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delivered, where by the terms of the policy it was provided that the entire agree- 
ment was embodied within its terms, which could not be changed or its conditions 
waived, except by the express agreement of the company, evidenced by the sig- 
nature of its president or secretary; and that agents (including managers and as- 
sistant managers) were not authorized and had no power to make, alter, or dis- 
charge contracts, to waive forfeitures, or to receive premiums on policies more 
than four weeks in arrears; and where the terms of the policy itself further pro- 
vided that if the insured was not alive and in sound health on the date of the 
policy, or before such date had had any pulmonary disease, or chronic bronchitis 
or cancer, or disease of the heart, liver, or kidneys, there should be no liability. 
Held: This case is controlled by the decisions of the Supreme Court in the cases 
of New York Life Ins. Co. v. Patten, 151 Ga. 185, 106 S. E. 183, and Reliance Life 
Ins. Co. v. Hightower, 148 Ga. 843, 98 S. E. 469. In the Patien Case the rule laid 
down is distinguished from the rule in cases where the contract of insurance con- 
tains no such limitation upon the power and authority of agents, and from the 
cases dealing with fire insurance policies, where the agent himself has power to sign 
and issue the policies. In Puckett v. Metropolitan Life Ins. Co., 32 Ga. App. 263, 
122 S. EK. 791, this court, in following the Patten Case, suggested that certain prior 
decisions by this court appear to have been superseded by the ruling in that case. 
See also American National Ins. Co. v. Floyd, 34 Ga. App. 541, 130 S. E. 531 
American National Ins. Co. v. Potts, 35 Ga. App. 32, 132 S. E. 142, Harris v. 
Bankers Health & Life Ins. Co., 40 Ga. App. 678, 150 S. E. 856. Accordingly, there 
being no dispute as to the facts in the instant case, either as to the condition of 


’ 


the insured at the time the policy was dated and issued or as to the provisions of 
the policy excluding liability by virtue of such condition, or as to the provision of 
the policy limiting the power’ and authority of the agent, the verdict in favor of 


the plaintiff was not authorized by law. 
Judgment reversed. 
Stephens and Bell, JJ., concur. 





MARESH v. PEORIA LIFE INS. CO. No. 29517. 
Supreme Court of Kansas. June 6, 1931. 
299 Pacific Reporter 934. 
1. INSURANCE. 

Words “performing any work,” within disability clause of life policy, mean 
engaging in any gainful occupation or employment in customary manner as work- 
man; words “conducting any business,” within total and permanent disability 
clause of life policy, mean managing, directing, controlling, or carrying on habit- 
ually gainful enterprise; words “compensation or profit,” within total and perma- 
nent disability clause of life policy, mean remuneration for effort expended in 
performance of work or conduct of business. 

Syllabus by the Court. 

The provisions of an insurance policy providing for payment of in- 
come in case of total and permanent disability due to bodily injuries, 
which then and at all times thereafter prevent performances of any work or 
conduct of any business for compensation or profit, interpreted. 

(For other cases, see Insurance, Dec. Dig. 524.) 

2. INSURANCE. : - 

Evidence sustained jury’s finding of total and permanent disability of in- 
sured suing on life policy. 

Syllabus by the Court. 

The proceedings considered, and held the jury, under correct instruc- 
tions, properly found plaintiff was totally and permanently disabled by 
bodily injuries of the character contemplated by the policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from District Court, Lyon County; Lon C. McCarty, Judge. 

Action by Adolph Laurence Maresh against the Peoria Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Thomas F. Doran. Clayton E. Kline, Harry W. Colmery, and M. F. Cos- 
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grove, all of Topeka, Gilbert H. Frith and C. V. Beck, both of Emporia, and 
J. B. Wolfenbarger, of Peoria, Ill., for appellant. 

; Bennett R. Wheeler, S. M. Brewster, John L. Hunt, Virgil V. Scholes, and 
Margaret McGurnaghan, all of Topeka, and O. T. Atherton and E. H. Rees, 
both of Emporia, for appellee. 

3URCH, J. 

The action was one to recover on a life insurance policy which also pro- 
vided for payment of a monthly income for life in case of total and permanent 
disability. Plaintiff recovered, and defendant appeals. 

The policy was dated February 11, 1927. At that time plaintiff lacked a 
few days of being twenty-six years old, was six feet two inches tall, and weighed 
200 pounds. His common school education ended with the first year in high 
school. After that he took a two and a half months’ course in business college. 
His studies there were penmanship, arithmetic, business spelling, and commercial 
law. For a time plaintiff was an uncertified substitute who helped the mail 
clerk on mail trains. He had worked some for neighbors, had worked with a 
road construction company, and had never made a living other than by manual 
labor. When the policy was issued his occupation was farming. He and his 
brothers farmed together, with his father, and he had no expectation of chang- 
ing his occupation. 

On August 5, 1927, while plaintiff was plowing with a tractor, the wheel 
of the tractor ran over him and crushed his chest, and the cutter of the plow 
cut his right foot and left leg. It was about an hour and a half after the ac- 
cident before plaintiff was discovered, and his bloody wounds were then filled 
with dirt. He was taken to a hospital, and his injuries were found to be very 
severe. The wounds on the foot and leg became infected, and pus ran from 
them for a long time. He developed traumatic pneumonia, which was followed 
by empyema. A section of a rib was removed, and the pleural cavity was drain- 
ed by tubes for six or eight weeks. From the pneumonia condition bronchitis 
developed. In the hospital plaintiff had fluid in the bronchial tubes, and air 
passing through made a sound like soda water. He remained in the hospital 
seventeen weeks. After he went home from the hospital, he had paroxysms of 
coughing, and it was necessary to administer morphine to quiet him. 

On December 15, 1928, plaintiff commenced an action to recover on the fol- 
lowing provisions of the policy: 

“For total and permanent disability: 


“Upon the receipt of proof satisfactory to the company that the insured is 
totally and permanently disabled as hereinafter defined, the company will: 
“Company will pay premiums: 


_ “lI. Pay for the insured all premiums becoming due hereon after the receipt 
of such proof and during the continuance of the total and permanent disability 
of the insured, and will also 

“Pay monthly income for life: 


“2. Pay to the insured a monthly income for life of one per cent of the 
face of this policy; the first payment of such income to be paid immediately 
upon receipt of such proof, and subsequent payments to be made on the first 
day of each month thereafter as long as the insured shall live and be totally and 
permanently disabled as hereinafter defined. * * * 

“Total and permanent disability of the insured must be due to bodily injuries 
or disease occurring while this policy is in full force, and before the insured shall 
have attained the age of sixty years, and must be such as to prevent the insured 
then and at all times thereafter from performing any work or conducting any 
business for compensation or profit; provided that, notwithstanding proof of 
disability may have been accepted by the company as satisfactory, the insured 
shall at any time, on demand, but not oftener than once in each period of twelve 
months, furnish proof satisfactory to the company of the continuance of such 
disability, and if such proof is not furnished, or if it shall appear to the company 
that the insured is able to perform any work, or to conduct any business for 
compensation or profit, then the company shall cease to pay or allow the above 
benefits, and the insured shall immediately resume the payment of premiums 
hereon. The company will extend the privileges and benefits for total and 
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permanent disability hereunder to cover the irrecoverable loss of the entire 
sight of both eyes, or the severance of both hands at or above the wrists, or of 
both feet at or above the ankles, or of one entire hand and one entire foot.” 

In the petition plaintiff's disability was pleaded as follows: 

“That as a result of the injury to his chest, pneumonia developed, which 
was complicated by empyema, which necessitated an operation, and part of 
one rib was resected and the pleural cavity drained and his lungs permanently 
injured. He sustained and has a permanent paralysis of the left external pop- 
liteal nerve, resulting in a foot drop, and he suffered a division of the right pos- 
terior tibial artery just in front of the malleolus, which resulted in inefficient 
circulation to the right foot to such an extent that he had no use of “he said 
foot so that he can use it to any extent; that on the right leg all extensor 
tendons except to the little toe are severed as well as the nerves of sensation 
on the inner side, or if the tendons are not sevred they have adhered to the 
scar so as to be permanently useless; that since said accident, this plaintiff has 
been unable to do any work, and was by said accident permanently and totally 
disabled from carrying on his business and from performing any work or 
ducting any business for compensation or profit.” 

At the trial the experts debated whether plaintiff had bronchiectasis, which 
is a disease of the bronchial tubes. There was some uncertainty with respect 
to existence of that form of disease, but there was evidence that plaintiff's 
breathing apparatus is not normal, and the condition causes shortness of breath, 
troubles plaintiff when he undertakes something requiring exertion, 
him from doing work requiring exertion, and makes it important he 
out in the open air in a good climate. 

A qualified surgeon testified as follows: 

“On my examination of June 11, 1928, the left leg presented a healed scar 
right in here—about four inches in length; the left lez was smaller than the 
right, about 1% inches. The left foot was down, and the heel part was slightly 
shortened. There was pretty good circulation in the foot and leg, but no sen- 
sation. He couldn't tell when the outside of the foot was being touched. There 
Was some sensation on the inner side. On the right foot there was a scare ex- 
tending from the back of the heel across to the front of the ankle, just below 
the ankle joint. This scar was healed, but the tendons were caught apparently 
in the scar so he had very little movement of the four toes. He could move the 
little toe. There was apparently some disturbance in the circulation in follow- 
ing the scar—and of the sensation. The foot pulled in, and had a tendency to 


‘oll under him. He had good movement in the ankle going up and down this 
way (indicating). 


con- 


prevents 
sould be 


“On April 1, 1929, the condition was very similar. He still had the drop 
foot, and the circulation in the right foot was impaired as well as the sensation, 
and the toes still flexed. Both feet and legs were in about the same condition, 
and there had been shrinkage of the muscles along the calf a little since the 
first examination. 

“The condition today is about the same—a little more shrinking of the 
left leg perhaps—it is about 134 inches smaller than the right one—originally it 
was about 14 inches. I think there is perhaps a little pull in the right foot 
and the rolling under of this foot—the scars across the instep, and he has a 
drop foot on the left side. His condition is permanent. * * * : 

“Q. In order to save time, would you say he would be able to perform any 
manual labor for any length of time? A. I would say not, to follow it continu- 
ously as a gainful occupation. 

“Q. Would you advise an operation? A. No, sir.” 

“T refer to his gainful occupation continuously, The difficulty is that he 
cannot be sure of himself—sure of his feet in walking or stepping—he has no 
control of himself unless he can see pretty much where he is going. I think 
he might drive a car. I do not think he could get around at night very well. 
His feet and legs are in such shape he can’t safely get about—isn’t able to con- 
trol himself. Circulation is impaired, and he has a severe nerve injury; and 
some parts there is no feeling.” 7 

There was other expert testimony to the same effect. There was also ex- 
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pert testimony that plaintiff would get tired if required to be on his feet for 
several hours, and plaintiff testified he could not stand for more than half an 
hour to an hour, because his feet would begin hurting him. 


There was testimony that plaintiff cannot carry on the usual and ordinary 
activities which farming requires. He helps his mother with house work, washes 
and dries dishes, and brings in wood and some water. He works in the garden 
a little, but he cannot get down on his feet, and cannot get about in the rough 
ground of the garden on account of the condition of his feet. After a half 
hour’s work he is obliged to quit for the day. He could handle a peck of corn 
to feed two or three hogs and a few chickens. Sometimes he drives a Buick 
car, takes his sister to school, and gets groceries in town. He does this with 
difficulty, and on some days he cannot do it at all. There was testimony that he 
was not physically fit to drive a taxi. He could not help passengers in and out 
and handle baggage. He goes to town, and occasionally plays pool. He can 
make use of his feet on a level surface, and he sits down during his opponent's 
innings. A witness for defendant was sure plaintiff would make a good insur- 
ance solicitor—he could go out and tell people about his disability. The testi- 
mony was very persuasive that he could not do much going out, and just how 
he could sell insurance successfully while he is a living witness to the fact that 
the insurance company refuses to pay for his disability was not explained. The 
same witness testified that plaintiff’s limping was faked. A physician who was 
a witness for defendant said he would be willing to accept plaintiff as his chauf- 
feur. Just how plaintiff could manage the foot controls of the car with neces- 
sary dexterity in traffic on an emergency call the doctor did not explain. 


The testimony raised two questions: (1) Was plaintiff prevented from per- 
forming any work, or conducting any business for compensation or profit? and 
(2) was his disability permanent? The answers to these questions depended 
on the interpretation to be given the policy. The terms used were universals: 
“Performing any work;” “conducting any business;” “then, and at all times 
thereafter.” These terms have no meaning in the abstract. They must be ap- 
plied to some man, having some degree of disability, plunged by disability in- 
to a new and complicated fact situation. 

[1, 2] The court regards the policy as one designated to provide a substitute 
for earnings when the insured is deprived of capacity to earn by bodily injury 
or disease. He must be prevented from performing work and conducting busi- 
ness for compensation or profit. Interpreting the policy in the light of its 
purpose, the words “performing any work” mean engaging in any gainful oc- 
cupation or employment in the customary manner as a workman. The words 
“conducting any business” mean managing, directing, controlling, or carrying 
on habitually any gainful enterprise involving transactions, dealings, and the 
like, as distinguished from work as just defined. The words “for compensation 
or profit” mean remuneration for effort expended in performance of work or 
conduct of business. The definitions contemplate the substantial doing of those 
things which are generally regarded as constituting performance of work and 
conduct of business, and not simply the sporadic doing of simple tasks, or the 
giving attention to simple details, incident to performance of work or conduct 
of business. The definitions also contemplate that compensation shall be in a 
fair sense remunerative, and not merely nominal. Of course a business con- 
ducted for profit may in fact not yield a profit, but the business contemplated 
is business conducted for profit in a remunerative sense. 


The subject of what plaintiff is and will be able to do was fully investigated 
at the trial. It was a fair inference that plaintiff’s capacity, so far as his doing 
work was concerned, was capacity to do manual labor. After he was injured 
he could do a little manual labor, under special conditions, for short times. There 
was no substantial evidence that he could perform work for compensation or 
profit in any department of labor or industry, as workmen are employed to 
perform work, and as workmen are remunerated for doing work. It was a 
fair inference that plaintiff's capacity, so far as conducting business was con- 
cerned, was capacity to farm. After he was injured, he could do a few things 
about the farm, under special conditions, and for short times. There was no 
substantial evidence that he could do what is involved in the conduct of farm- 
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ing operations, for profit to himself or to others, or for remunerative compen- 
sation. 

Because the testimony was conflicting, the district court was obliged to send 
the issue of extent of disability to the jury. The jury were instructed fully and 
repeatedly that, in order to recover, it was incumbent on plaintiff to prove 
that his disability was such as to prevent him from performing any work or 
conducting any business for compensation or profit. The jury were instructed, 
however, that total disability did not mean a state of absolute helplessness, and 
that plaintiff might be totally disabled, so as to prevent him from performing 
any work or conducting any business for compensation or profit, within the 
meaning of the policy, although he might be able to perform some small or 
trivial or some insignificant or unimportant part of any work or business. The 
instructions conformed to the views which have been expressed. 

Defendant requested an instruction to the effect that plaintiff could not re- 
cover merely because he cannot perform the work of a farmer. The requested 
instruction contained other propositions with which the court does not agree, 
and was properly refused for that reason. In view of the testimony at the trial, 
and the wide open instructions concerning performing any work or conducting 
any business, there was no need for a special reference to farm work, conced- 
ing it would have been proper to stress a particular work or business. 


The words of the policy relating to permanency of disability are “then and 
at all times thereafter.” There was no dispute that plaintiff was wholly dis- 
abled at the time of his injury and for a long time afterward. There was testi- 
mony that the physical deficiencies which disabled him are permanent, and the 
jury found specifically that as a result of the accident plaintiff was permanently 


disabled. Therefore, permanency in the absolute sense of at all times while 
plaintiff lives was established. 


Permanency of disability is usually a matter of prediction. There may be 
certainty to a high degree, and there may be uncertainty. What seem to be 
hopeless cases may improve, and do improve. The progress of science may dis- 
close remedies. Helpful appliances may be invented. Latent capacities and pow- 
ers may he energized until the apparently helpless became marvelously capable. 
These facts are recognized by the policy. The company may accept proof of 
disability as satisfactory, pay premiums, pay monthly income, await develop- 
ments, and then call for proof of permanency of disability. Defendant did not 
do that. It paid nothing, and required plaintiff to establish permanency of 
disability by proof in court at a trial of the issue. Courts are established to 
determine just such issues, the procedure is the ordinary everyday court pro- 
cedure, the method of revie w of verdict and judgment is the ordinz iry everyday 
method of review, and an affirmed judgment is a final determination of the 
controversy. 

In this instance the question of permanency was submitted to the jury by 
an instruction which reads: 

“Such total disability is permanent whenever it is founded upon conditions 
which render it certain, established to your satisfaction by a preponderance of 
the evidence, that it will continue throughout the life of the person suffering 
from such injuries.” 

Defendant requested an instruction to the effect it was the duty of plain- 
tiff to ens every reasonable effort to aid recovery. The contract does not 
so provide. No doubt it is the moral duty of every person to make the most 
of himself under even the most adverse circumstances; but the issue in this case 
was whether plaintiff’s disability was permanent. 

The court has fully considered the authorities cited by counsel. If the court 
were to review them adequately, it would be necessary to discriminate between 
classes of insurance and between policy provisions; to state the essential facts of 
cases; and then to state and appraise the decisions. Such a review would require 
more time than the court can devote to it. In this instance, the court has not 
recognized the so-called strict and liber al methods of interpreting indemnity polic- 
ies. The court has taken the words of the policy as it finds them, and as persons 
would usually and ordinarily understand them when used to express the purpose for 
which they were employed. So considered, the evidence authorized the jury to 
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say that, while this man can do a number of things, chiefly petty, he cannot work 
or conduct business for compensation or profit, and never will be able to do so. 
The judgment of the district court is affirmed. 


TRAVELERS’ INS. CO. v. TURNER. 
Court of Appeals of Kentucky. May 22, 1931. 
39 Southwestern Reporter (2d) 716. 
INSURANCE. 

Where evidence tended to establish that one insured under employees’ group 
policy was totally disabled while employed, he was entitled to have case submitted 
to jury, though insurer’s evidence tended to contradict insured’s evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) . 

INSURANCE. 

“Total disability” in insurance policy does not mean absolute helplessness, but 
rather an Bae sage to do substantially all material acts in transaction of insured’s 
business in his customary and usual manner. 

(For ‘aie cases, see Insurance, Dec. Dig. § 524.) 

4. INSURANCE. 

In action on total disability clause of life policy, whether insured was totally 
disabled while in employ of company insuring employee under group policy held 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

INSURANCE. 

Construction of policy favorable to insured should be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE. 

Instruction held not erroneous as authorizing verdict for insured, even though 
jury did not believe insured was continuously totally disabled between time of 
accident and time of trial. 

The instruction was almost verbatim in language of policy, and sub- 
mitted to jury question whether they believed that insured had become 
wholly disabled by bodily injuries received on certain date, and would be 
permanently, continuously, and wholly prevented thereby for life from en- 
gaging in any occupation or employment for wages or profit. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

INSURANCE. 

; Insurer denying liability under policy lost right of election to pay in annual 
installments. 

(For other cases, see Insurance, Dec. Dig. § 597.) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, First 
Division. 

Action by Arthur Turner against the Travelers’ Insurance Company. From a 
judgment for plaintiff, defendant appeals. 

Affirmed. 

Trabue, Doolan, Helm & Helm, of Louisville, for appellant. 

W. Thum and W. T. McNally, both of Louisville, for appellee. 
DIETZMAN, J. 

On August 12, 1919, the appellant issued to the Louisville Milling Company a 
group life insurance policy covering certain of the mill company’s employees. The 
milling company was given what is known as the “master policy,’ and the employ- 
ees who were insured were each given what is called a “certificate of insurance.” 
The mast policy provided payment of a principal sum ‘aa the death of any of 
the employees insured and also provided for total disability benefits in the follow- 
ing language: “If any employee insured under this policy shall furnish the com- 
pany with ane proof that he has before having attained the age of 60, become 
wholly disabled by bodily injuries or disease, and will be permanently, continuous- 
ly and wholly prevented thereby for life from engaging in any occupation or em- 
ployment for wage or profit, the company will pay to him in full settlement of all 
obligations to him hereunder the amount of insurance then effective on his life 
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either in a single payment or in annual instalments as hereinafter set forth as the 
employer may elect—no payment in either case to be made until six months after 
receipt of due proof of permanent total disability as aforesaid. The amount of 
each annual instalment shall be twenty-one and four-tenths per cent., of the amount 
of insurance on such life if payable in five instalments; eleven and six-tenths per- 
cent. if payable in ten instalments; eight and four-tenths per cent. if payable in 
fifteen instalments; six and eight-tenths per cent. if payable in twenty instalments. 
Any instalments remaining unpaid at the death of the employee shall be payable 
as they become due to the beneficiary nominated by the employee, who shall have 
the right to commute such remaining payments into one sum on the basis of in- 
terest at the rate of three and one-half per cent. per annum.” 


The master policy further provided that “the insurance of an employee cov- 
ered herein shall end when he shall leave the service of the employer or be dis- 
missed therefrom.” The certificates of insurance contained like clauses to those 
quoted from the master policy. On November 5, 1919, appellee Arthur Turner en- 
tered the employ of the Louisville Milling Company as a steam fitter. He was 
issued one of the certificates of insurance. On the 25th day of February, 1920, 
while the master policy and his certificate were in full force and effect, Turner re- 
ceived a severe injury to his head while engaged in his work for the milling com- 
pany because of a sledge hammer slipping and fracturing his skull. He was off 
from work until March 19, 1920, when he returned and he continued in the ser- 
vice of the Louisville Milling Company until July, 1920, when he went to work at 
Camp Taylor at a slightly increased salary. He was there for about six weeks 
and then went to Camp Knox at a still greater increased salary. He stayed there 
for three or four weeks and then in November, 1920, went to work for the Henry 
Vogt Machine Company in Louisville where he stayed until June 11, 1921, when 
he left and went to live with his brother on a farm in Shelby county. Up until 
the time he went to live with his brother he was employed at all the places men- 
tioned as a steam fitter. It is now admitted that Arthur Turner is totally disabled. 
To quote from the evidence of Dr. W. E. Gardner, a distinguished nerve specialist 
who examined Turner in 1924, he then had a stiffness and tremor which at that 
time was confined almost entirely to his right side, but which at the time of the 
trial had affected his whole body. He had a staring expression with a more or less 
of a masklike face. On the 18th day of November, 1929, Turner brought this 
suit against the insurance company to recover for his total disability. . The insur- 
ance company defended on the theory that Turner’s state of total disability did not 
occur while he was in the employ of the Louisville Milling Company, and hence 
was not covered by the policy upon which he sued. This issue was submitted to 
the jury, and they found a verdict in favor of Turner, and, from the judgment 
entered on that verdict, this appeal is prosecuted. 





[1-4] Appellant insists that under the evidence it was entitled to a peremptory 
instruction. In order to determine what merit there may be in this contention, it 
will be necessary only to consider the evidence for the appellee, and, if his evi- 
dence tended to establish that he was totally disabled while in the employ of the 
Louisville Milling Company, he was entitled to have his case submitted to the 
jury, though the evidence for the appellant tended to contradict that for the ap- 
pellee. In such state of case it would of course be for the jury to say what were 
the facts from the contradictory evidence adduced. The question of what is total 
disability within the meaning of such a phrase in a life insurance policy must be 


} 


considered from two angles which may be designated as those of quantity and 





qualit lo what extent must an assured be disabled from doing anything before 
he can he called totally disabled? This is the angle of quantity. What line or 
lines of work must he be unable to perform to come within the terms of his pol- 
icy? This is th ‘le of quality. In the instant case we have only the question 
of quantity. The decisions of our court bearing upon this proposition were re- 


viewed and considered by this court in the case of Provident Life & Accident Ins 
Co. v. Harris, 234 Ky. 358, 28 S.W.(2d) 40. In that case we pointed out how this 
jurisdiction had adopted the liberal construction doctrine which is to the effect 
that total disability does not mean absolute helplessness or entire physical dis- 
ability, but rather an inability to do substantially or practically all material acts in 
the transaction of the insured’s business in his customary and usual manner. In 
that case we pointed out that the insured was doing himself, although helped at 
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times, all the duties incumbent upon him, and because of that we held that he was 
not entitled to recover under his policy for total disability. The cases of Doyle 
v. New Jersey Fidelity & Plate Glass Ins. Co., 168 Ky. 789, 182 S. W. 944, Ann. 
Cas. 1917D. 851, and Ohio National Life Insurance Co. v. Stagner, 231 Ky. 275, 
21 S.W.(2d) 289, were cited. In the Doyle Case, because the insured did do sub- 
stantially all the work he was accustomed to do before his accident he was denied 
recovery, but in the Stagner Case he was allowed to recover because, although he 
was able at times to do fitfully some things, he was substantially and practically 
unable to do all the material acts in the transaction of his business. To the same 
effect are Hagman v. Equitable Life Assurance Soc. of U. S. 214 Ky. 56, 282 S. 
W. 1112; Continental Casualty Co. v. Linn, 226 Ky. 328, 10 S.W.(2d) 1079; and 
National Life Ins. Co. vy. O’Brien’s Ex’x, 155 Ky. 498, 159 S. W. 1134. With 
these rules in mind, we find that the appellee testified that, although he was in 
good health prior to the time his skull was fractured, and although prior to that 
time he was able to do practically and substantially all of the duties incumbent 
on him as a steam fitter, immediately after his accident and when he attempted to 
go back to work, he was so afflicted with extreme and severe nervousness as to be 
disabled from performing practically and substantially any of his duties as a steam 
fitter; that he was unable to adjust pipes or to fit the fittings to them or to screw 
on or off nuts or bolts and in fact to do anything except to direct his helper what 
should be done. He testified that all the work he was accustomed to do was there- 
after done by his helpers, and in this he is corroborated by the helper he had at 
the Louisville Milling Company after the accident. Dr. Frye, who testified for 
him, stated that, in the absence of some history of some other cause for this ner- 
vousness, it could reasonably be attributed to the blow which appellee is conceded 
to have received. Appellee’s evidence tended to show no other cause for the ner- 
vousness. Thus we have the appellee and his witnesses testifying to a state of 
case that brings it within the meaning of the words “total disability” in these pol- 
icies of insurance, and hence appellant was not entitled to the peremptory instruc- 
tion it insists upon. The cases of Cato v. 7Etna Life Ins. Co., 164 Ga. 392, 138 
5S. E. 787; Douglas v. Metropolitan Life Ins. Co. (Mo. App.) 297 S. W. 87; and 
Kowalski v. A&tna Life Ins. Co., 266 Mass. 255, 165 N. E. 476, 63 A. L. R. 1030, 
relied upon by appellant, do not militate against this result. In the last two cases, 
the suit was to recover death benefits. The evidence overwhelmingly estab- 
lished that, in each case, the death occurred when the insured was no longer in 
the employ of the company which had procured the group insurance and hence 
when their insurance was no longer in effect. In the Cato Case, the insured, 
though afflicted with tuberculosis, actually worked as a weaver in various textile 
mills and did the tasks assigned him up almost to his death. The Cato Case is on 
its facts like the Harris Case, supra, from this jurisdiction. 


[5, 6] Appellant next contends that the instructions given by the court were 
erroneous. The court instructed almost verbatim in the language of the policy 
and submitted to the jury the question whether they believed that the appellee had 
become “wholly disabled by bodily injuries” received on February 25, 1920, and 
would be “permanently, continuously and wholly prevented thereby for life’ from 
engaging in any occupation or employment for wages or profit. It is argued that 
this instruction is erroneous because the jury might believe that Turner was wholly 
disabled at the time he received his injuries and was at the time of the trial in 
such a state that he would thereafter be totally disabled, but that to find for ap- 
pellee it was not compelled to believe that, between the time of the accident and 
the time of the trial, Turner had been continuously totally disabled. Of course, 
if the instruction is susceptible of such a construction, then so is the policy sued 
upon, and if that construction be more favorable to appellee than that which ap- 
pellant insists upon, then, under familiar principles of insurance law, that con- 
struction of the policy should be adopted. However, fairly considered in the light 
of the evidence to which it was directed, the instruction cannot be justly criti- 
cized by appellant even on its theory. Both sides fought the case on the field of 
whether Turner had by his accident been thereafter continuously totally disabled. 
The court told the jury that, before it could find for Turner, it must find that he 
was totally disabled by bodily injuries on February 25, 1920, and thereby would 
be totally disabled for life. It is hardly reasonable to think that the jury under the 
evidence in the case could have thought that appellant would yet be liable, even 
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if there was a hiatus in the state of total disability of Turner. The use of the 
word “thereby” under the evidence carried with it the idea that the future dis- 
ability should be a continuation of the total disability occurring on February 25, 
1920. We find no merit in this contention of appellant. 

[7] Lastly appellant contends that as requested by it, the court should have 
instructed the jury that, if it found for the appellee, then it should find that the 
verdict should be payable in twenty annual installments. Appellant rests this con- 
tention on the election given it in the master policy, and certificate of insurance. 
Appellant, by denying all liability under the policy, lost any right of election it 
had to pay its liability in twenty annual installments. In the case of German Ins. 
Co. v. Hazard Bank, 126 Ky. 730, 104 S. W. 725, 726, 31 Ky. Law Rep. 1126, it 
was held that an insurance company lost its right of election to repair a house 
damaged by fire where it informed the insured that it would so elect unless he 
accepted a cash compromise which it offered. The court said: “In insurance con- 
tracts, as in all other contracts, it is incumbent upon the parties to deal with each 
other in a plain, simple, and straightforward manner, and, where an election is to 
be exercised under a contract, notice should be made in such manner as to leave 
no doubt in the mind of the opposite party of an intention to exercise it. The 
election to exercise the given right may not be coupled with some other propo- 
sition to be accepted by the opposing party in lieu of the exercise of the given right. 
To come to the question in hand, if the insurance company desired to exercise the 
right to rebuild the property, a right which it undoubtedly had,.it should have ex- 
ercised it by giving a plain, unambiguous notice of its intention, and not under- 
taken to use the privilege of rebuilding as a means to force the insured to accept 
a compromise. 

In the case of Home Insurance Co. of New York v. Roll, 187 Ky. 31, 218 S. 
W. 471, it was held that, where an insurance company repudiates liability, it loses 
its right to the 60-day period provided for by the policy within which to pay the 
loss, and interest runs from the date of the loss and not from the expiration of 
the 60-day period as it would have run but for the repudiation of the loss. The 
reason for the rule of these cases is that the elections concerning the mode and 
time of payment reserved to the insurer in its policy of insurance are obviously 
meant for its protection where it acknowledges liability, but, where it repudiates 
liability, it at the same time waives all of its elections to pay such repudiated li- 
alnlity. In the homely language of the adage, “The tail goes with the hide.” The 
court did not err in refusing to allow appellant to pay its liability in twenty an- 
nual installments or to instruct the jury in that regard. 

The judgment is affirmed. 

































LEIDENGER v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. 
No. 13725. 
Court of Appeal of Louisiana. Orleans. June 8, 1931. 
135 Southern Reporter 85. 
INSURANCE. 
Death by aerial navigation, excluded from policy, held within clause making 
policy incontestable except for nonpayment of premiums or military service. 
Policy provided that, in event of death of insured from engaging in 
aerial navigation except while riding as fare-paying passenger in licensed 
commercial aircraft, liability should be for sum equal to premiums paid, 
and in further clause provided that policy should be incontestable after 
one year except for nonpayment of premium or for violation of conditions 
of policy relating to military or naval service in time of war. Insured 
died more than year after policy while engaged in aerial navigation, 
but not a regular fare-paying passenger in licensed commercial aircraft. 
(For other cases, see Insurance, Dec. Dig. § 400.) 
Appeal from Civil District Court, Parish of Orleans; Walter L. Gleason, 
Judge. 
Action by Mrs. Annabel Leidenger, widow of Ferdinand H. Bernier, against 
the Pacific Mutual Life Insurance Company of California. Judgment for plain- 
tiff, and defendant appeals. 
Affirmed. 
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Eugene J. McGivney and Solomon §. Goldman, both of New Orleans, 
appellant. 

Benjamin Y. Wolf, of New Orleans, for appellee. 

WESTERFIELD, J. 

The plaintiff in this case, the beneficiary in a life insurance policy upon the 
life of her deceased husband, Ferdinand H. Bernier, brings this suit for $2,000, 
the face value of the policy. Ferdinand Bernier died April 5, 1930, as the result 
of an aeroplane accident which occurred at a point somewhere between Dallas 
and Houston, Tex. 

The defendant denies liability upon the ground that the policy contained a 
clause limiting its liability to the return of premiums paid, which, in this instance, 
amounted to $94, when the death of the insured occurred in aerial navigation 
except as a fare-paying passenger in a licensed commercial aircraft, operated by 

1 licensed pilot, and flying in a regular civil airway between definite established 
olomarts. It is averred that Bernier was killed under circumstances not within 
the exception mentioned; consequently it is claimed that plaintiff is entitled to a 
judgment for not more than $94, the amount of premiums paid. 

There was judgment below in favor of plaintiff as prayed for, 
ant has appealed. 

There is no dispute as to the facts. The policy which the defendant company 
issued which, of course, was the contract between the parties, stipulated that, in 
the event of the death of Ferdinand H. Bernier, the Pacific Mutual Life Insur- 
ance Company of California would pay plaintiff, as widow and beneficiary, $2,000. 
The policy, however, contained certain stipulations qualifying this main under- 
taking. For example, if within five years from the date of the policy the insured 
should engage in any military or naval service in time of war and should die 
in the service within six months thereafter or during the war, the liability of the 
company was limited to “any outstanding dividend additions, together 
dividends left to accumulate and accrued interest thereon, 
the premiums paid hereon.” 

There was also a suicide clause stipulating that, in the event the 
should, within one year of the date of the policy, commit suicide, whether sane 


or insane, the liability under the policy should be limited to an amount equal to 
the premiums paid thereon. 


for 


and defend- 


with any 
and to the return of 


insured 


There was also a stipulation that, in the event of nonpayment of premiums 
within a certain period mentioned in the policy, it should be void and “without 
value” except as set forth in the paragraphs marginally headed “Non-Forfeiture” 
and “Automatic Non-Forfeiture.” 

The policy also contained the clause relied on by defendant, 
lows: “It is hereby agreed and understood, in the event of the death of the in- 
sured arising, in whole or in part, directly or indirectly, from engaging in aerial 
navigation, except while riding as a fare paying passenger in a licensed commer- 
cial air craft provided by an incorporated common carrier for passenger service, 
and while such air craft is operated by a licensed transport pilot and is flying 
in a regular civil airway between definitely established air ports, the only liability 
under this policy shall be for a sum equal to the premiums paid hereon, and the 
policy shall thereupon be terminated.” 


reading as fol- 


There was also an “incontestable clause” relied upon by plaintiff, which 
reads as follows: “This policy and the application therefor constitute the entire 
contract between the parties and such contract shall be incontestable after it 
shall have been in force, during the lifetime of the insured, for one year from 
the date of the policy, except for non-payment of premium or for violation of 
the conditions of the policy relating to military or naval service in time of war.’ 

It must be conceded that, unless the incontestable clause saves the situation, 
plaintiff's recovery cannot exceed the amount of premiums paid under the policy, 
because it is admitted that the circumstances under which he was killed was not 
within the exception to the limitation of liability affecting death in aerial naviga- 
tion. 

Able counsel for defendant argues that the policy as issued did not cover 
the risk of death in an aeroplane except as a fare-paying passenger, etc., and 


that the coverage of Bernier’s policy was thus limited initially, and that the in- 
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contestible clause did not affect the situation, for the reason that it could not be 
construed to mean an extension of the original coverage of the policy. They cite 
in this connection Metropolitan Life Ins. Co. v. Conway, 252 N. Y. 449, 169 N. 
E. 642, in which it was said, referring to the incontestable clause: “It means 
only this, that within the limits of the coverage the policy shall stand, unaffected 
by any defense that it was invalid in its inception, or thereafter became invalid 
by reason of a condition broken.” 

We have the highest respect for the views of the court which rendered the 
opinion in the cited case, but we find that case irreconcilable with an opinion of 
this court in the matter of Brady v. Fidelity Mutual Life Ass’n, 13 Orl. App. 
35. In the latter case the policy under consideration contained a clause providing 
that, if the insured resided or traveled south of the Tropic of Cancer without 
obtaining the written consent of the president, recovery by the beneficiary in the 
event of death should be reduced to 80 per cent. of the face value of the policy. 
The plaintiff's husband, Dr. Brady, without obtaining the necessary permission, 
journeyed south of the Tropic of Cancer, and it was claimed that the limitation 
of the policy should apply notwithstanding the presence of an incontestable clause 
in the policy reading as follows: “After three years from the date hereof, if 
the payments hereunder have not been paid when due, this policy, in the event 


of the death of the member shall be incontestable for the sum payable here- 
under.” 


The court, however, held that the liability under the policy was absolute after 
the expiration of the three years. “A clause in a life insurance policy providing 
that if the assured shall reside or travel south of the Tropic of Cancer he shall 
receive only eighty per cent of the face of the policy ceases to have any force 
or effect at the expiration of three years when the policy further provides that 
after three years after its date it shall be incontestable for the sum payable there- 
under.” 

In the present case it will be observed that the effect of the incontestable 
clause is to select from the original conditions of the policy only two qualifica- 
tions affecting the principal obligation of the defendant, which was to pay to 
the insured’s beneficiary $2,000 in the event of his death, providing the policy 
has been in force for more than one year; these two exceptions being nonpay- 
ment of premiums and the violation of the military and naval service clause. In 
other words, before the lapse of one year all the conditions and qualifications 
mentioned in the policy affect the agreement of the company, but after the policy 
has been in force for one year only two of these conditions have any force, and 
the condition relative to aerial navigation is not found among these two. It there- 
fore appears that, under the plain terms of the policy, plaintiff must recover, 
since its obligation is absolute; it being admitted that the premiums were paid 
and the clause relative to military and naval service adhered to. In other words, 
it is quite clear that the purpose of the incontestable clause was to enhance the 
value of the policy to the policyholder after one year by removing all conditions 
affecting the payment of the principle sum save two. Before that time suicide, 
military or naval service, aeroplane trips, nonpayment of premiums, etc., all af- 
fected the company’s liability, but afterwards only nonpayment of premiums or 
military and naval service made any difference. A policy one year old was ob- 
viously more valuable than one not so old, and policyholders were thus encour- 
aged to continue their policies in force. We believe the case is with the plaintiff. 

For the reasons assigned, the judgment appealed from is affirmed. 

Affirmed. 

Janvier, J. (concurring). 

I feel that Brady v. Fidelity Mutual Life Ass'n, 13 Orl. App. 35, cannot be 
distinguished, and is therefore controlling here, and, though I believe that the 
views expressed in Metropolitan Life Insurance Co. v. Conway, 252 N. Y. HY, 
169 N. E. 642, are more logical, I prefer to follow what seems to be the estab- 
lished jurisprudence of my own state, since no question of fundamental right 
is involved. a 

After all, the question at issue is not whether there exists the right to limit 
liability by contract, which right, of course, does exist, but whether in this case 
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the intention with reference to the limitation of liability has been clearly ex- 
pressed. 
I concur in the decree rendered by the majority. 





LANDRY v. INDEPENDENT NAT. LIFE INS. CO. No. 13632. 
Court of Appeal of Louisiana. Orleans. June 8, 1931. 
135 Southern Reporter 110. 
INSURANCE. 

Killing of assured while engaged as card dealer in gambling game “arose 
out of and resulted from violation of law,” within life policy (Const. 1921, art. 
19, § 8; Act No. 12 of 1870, § 2; Act No. 192 of 1920, § 1). 

Evidence established that insured, while employed by colored chartered 
social club as card dealer in poker games, had ordered one of the players 

to leave the game, and that such player later returned and while insured 

was still seated at the card table fired two shots from a revolver, inflict- 

ing wounds upon insured from which he died. 

(For other cases, see Insurance, Dec. Dig. § 443.) 

Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 

Suit by Florence Landry against the Independent National Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed, and suit dismissed. 

Normann, McMahon & Breckwoldt, of New Orleans, for appellant. 

S. S. Goldman, of New Orleans, for appellee. 

Hiccrns, J. 

This is a suit by the beneficiary of a life insurance policy to recover the face 
value thereof of $105. The company admitted the issuance of the policy, but 
refused payment on the ground that the policy contained a provision that “hene- 
fits will not be paid * * * for death resulting from violation of law * * *” 
and that the assured’s death resulted from such violation of the law. 

There was judgment in favor of the plaintiff, and defendant has appealed. 

The evidence shows that the assured was employed by a colored chartered 
social club at night as a card dealer in poker games. His duties consisted of deal- 
ing the cards and handling the poker chips used in playing. It appears that one 
of the players was marking the cards and the deceased ordered him to “cash in” 
his chips and leave the game, whereupon the player replied, “It looks like 
you have something against me, as you have been picking on me all night,” and 
departed from the game. About twenty minutes later he returned and immediately, 
upon opening the door leading to the card room, fired two shots from a revolver, 
one of which struck the assured in the body, the latter being still seated at the 
card table, and the other shot striking another employee. The assured died from 
the wound. The evidence also shows that the club charged a small fee known as 
a “cut” for each deal, which was collected by the deceased. 

In the argument in this court little attention was paid by counsel for ap- 
pellee to the question of whether or not the deceased, at the time of his death, 
was engaged in an illegal occupation; indeed, the point was feebly contested 
by him, if disputed at all. As a matter of fact we find that the deceased was en- 
gaged in a violation of the gambling laws of this state at the time he was shot. 
Section 8 of article 19 of the Constitution of 1921: section 2 of Act No. 12 
of 1870; section 1 of Act No. 192 of 1920; Byrnes v. Richardson, 165 La. 1025, 
116 So. 496. 

That leaves for consideration the question of whether the death of the as- 
sured resulted from the violation of law in which he was engaged at the time 
he was _ shot. 

The reason for the insertion in the policy of the provision in question is to 
xcept risks sustained by the assured while engaged in a violation of the law, 
for he is in danger both from these whose duty it is to enforce the law and 
the class of associates whom he must necessarily encounter in such line of oc- 
cupation It is well known that those who earn their living through viola- 
tions of the law are usually of vicious propensities and quickly resort to violence 

and are not actuated by the same humanitarian or moral principles possessed 
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by the average law-abiding person. In such cases the risk is considerably more 
precarious and, hence, the reason for the exclusion. 

In dealing with this subject-matter where the assured was killed in a horse 
race conducted contrary to the law of the state, the Supreme Court of the United 
States, in the case of Travelers’ Insurance Co. v. Seaver, 19 Wall. 531, 541, 
22 1,, Jed.’ 155, said : 

“* * * The company in protecting themselves against accident or death 
caused by a violation of law, acted upon a wise and prudent estimate of the 
dangers to the person generally connected with such violations. And in the class 
of cases under consideration we have no question that the sum of money often 
at stake stimulates to further acts of carelessness in the way of violence, fraud, 
and a disregard of the rules of fair racing, which increase largely the dangers 
always attendant on that sport. The class of men who collect on such occasions, 
and who often become the leading parties in the conduct of the affair when large 
sums of money are wagered, have led to its denunciation by many wise and ‘ 
thoughtful people, and very surely adds to the risk of personal injury to the i 
rider or driver. It was against this general species of danger, attending nearly 
all infractions of the law, that the company sought to protect itself by the clause 
of the policy in question, and of this class was the reckless driving of Gilmore.” 

In volume’ 1, Corpus Juris, pp. 457-59, verbo “Accident Insurance,” § 145, we 
find the law on the subject expressed as follows: 

“Accident insurance policies usually contain a provision whereby the insur- 
ance is not to extend to injuries caused by, or while, or in consequence of, 
violating the law. In order to bring the injury or death within the terms of this 
exception there must be a clear violation of some criminal law; and no protection 
is afforded to the insurer by the fact that when injured or killed he was violating 
a civil right, a law or ordinance not criminal in its nature, or a rule of morality. 
In order to relieve the insurer of liability the insured must have been actually 
engaged in a violation of law at the time of the injury, and the injury or death 
must be shown to have resulted from the act which is claimed to be unlawful, 
or at least to have had a causative connection therewith; but it is sufficient that 
the violation of law is a conditional or remote cause of the injury, and it is not 
necessary that the offense which the insured was attempting to commit should 
be consummated.” 

See to the same effect Ruling Case Law, vol. 14, p. 1254, verbo “Insurance,” 
§ 432. 

The Kansas Supreme Court, in Witt v. Spot Cash Ins. Co., 128 Kan. 155, 
276 P. 804, 805, approved the following language as a statement of the doctrine: 

“In Bloom y. Franklin Life Ins. Co., 97 Ind. 478, 49 Am. Rep. 469, a similar 
provision was contained in a life insurance policy. The court said: 

“While the unlawful act of the assured must tend in the natural line of 
causation to his death, in order to work a forfeiture, it is not necessary that the 
act should be the direct cause, nor that the precise consequences which actually 
followed could have been foreseen. It is enough if the act is unlawful in itself, 
and the consequences flowing from it are such as might have been reasonably 
expected to happen, for, in such a case the ultimate result is traced back to the 
original proximate cause.’ ” 


















































In the instant case the assured was engaged in violating the law at the very 
moment of his death; there had been a dispute over the game; there had heen 
trouble between the parties prior to the shooting; the ill feeling between the 
slayer and the deceased was engendered by the game which was being con- 
ducted in violation of the law of this state; and the cause of the shooting was 
the fact that the assured had put his assailant out of the game for marking 
cards. It therefore appears to us that the direct, proximate cause of the trouble 
and the killing arose out of and resulted from the assured’s violation of law. 
Standard Life & Accident Ins. Co. v. Fraser, 22 C. C. A. 499, 76 F. 705; Kneed- 
ler v. Bankers’ Accident Association, 188 Ill. App. 293. 

Counsel for the appellee has cited the case of Grose vy. Liberty Industrial 
Life Ins. Co., 6 La. App. 390, as controlling in this matter. In that case the as- 
sured provoked a quarrel with his slayer, causing a breach of the peace and as- 
sault. After the parties were separated and the assured attempted to peacefully 


ATR TION 


Sagat 








Life] Landry v. Independent Nat. Life Ins. Co. 897 


leave the room where the fight occurred and was in the act of doing so, the slayer 
fatally stabbed him. The insurance company refused to pay the loss because 
the assured had lost his life as a result of “injuries received by him while vio- 
lating the law.” The court said: 

“* * * When Grose was walking towards the door, peacefully, with the 
idea evidently of getting out of the building, he was acting in obedience and not 
in contravention or violation of law. It was then he received the injuries of 
which he soon after died, and he was certainly not ‘violating the law’ at that 
time so as to operate a forfeiture of his rights as an insured under the stipula- 
tion in one of the policies. It is equally certain that when Grose was thus leaving 
the scene of trouble, that it cannot be said he was showing the slightest disposition 
to commit a criminal act. It must be noted that the stipulation in the other policy 
which exempts the defendant from liability, is when death occurs to the insured 
‘in consequence of a criminal act.’ As there was no criminal act committed by 
Grose, the insured, and none intended, it cannot be held that his death was a 
‘consequence of any such act.’” 

The court further said: 

“When the combat has been abandoned by the insured, without any further 
provocation to his adversary than the original assault, and he is killed, this must 
be considered an independent event produced by the revengeful spirit of the slayer, 
and is the proximate cause of death.” 

That case is not in point because the court found as a matter of fact that the 
assured was not engaged in the violation of a law at the time the injury was 
received, but here the assured was engaged continuously in the violation of law 
up to the moment of the killing, because he was acting as dealer and collector 
for the “house” percentage, or “take out” at the time he was shot. 

Finally, diligent and learned counsel for the plaintiff contends that, in order 
for the defendant to escape liability under the clause in question, the violation 
of the law must be of such a character as to bring the assured in the danger 
of losing his life, citing Accident Insurance Co. v. Bennett, 90 Tenn. 256, 16 S. W. 
723, 25 Am. St. Rep. 685; Murray v. New York Life Ins. Co., 96 N. Y. 614, 
48 Am. Rep. 658; Supreme Lodge Knights of Pythias vy. Crenshaw, 129 Ga. 195, 
58 S. E. 628, 13 L. R. A. (N. S.) 265, 121 Am. St. Rep. 216, 12 Ann. Cas. 307; 
Supreme Lodge Knights of Pythias v. Bradley, 73 Ark. 274, 83 S. W. 1055, 67 
L. R. A. 770, 108 Am. St. Rep. 38, 3 Ann. Cas. 872. 

But we do find as a matter of fact that the assured’s occupation, which was 
a violation of the law, brought him into a position of added danger of losing 
his life and that there was causal connection between the act which constituted 
the violation of law and the death of deceased. 

In Murray v. New York Life Ins. Co., supra, the assured and his brother 
conspired to commit assault upon the person of another. The brother held the 
party while the assured attempted to assault him. During the scuffle a_ third 
person drew a pistol and, when the brother attempted to take it away from him, 
it was accidentally discharged, resulting in the death of the assured. The insur- 
ance company declined to pay the claim, contending that the assured had met his 
death while engaged in a violation of the law. The plaintiff contended that the 
language only excepted an intentional death resulting from law violation, but not 
accidental death. The court, in passing upon this issue, said: 

“A burglar, who in consequence of a misstep, or to escape detection, falls or 
jumps from the roof of a house which he is attempting to enter, and is kilied, 
dies in violation of law as plainly as if he had been shot by the owner in defense 
of his dwelling. In the former as in the latter case, the death results from the 
criminal act, within the policy, as a natural and reasonable consequence, because, 
although the immediate cause of the death was the fall, yet the exposure to the 
danger was encountered in the prosecution of the criminal purpose. * * * 


“To exempt the company, must the death result from some peculiar and 
special risk connected with the commission of crime? It seems to us not, and 
that it is sufficient to bring a case within the condition, if there is such a relation 
between the act and the death that the latter would not have occurred at the 
time if the deceased had not been engaged in violation of law.” 

This case would seem to support the defendant’s position. 
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The case of Supreme Lodge Knights of Pythias v. Crenshaw, 129 Ga. 195, 58 
S. E. 628, 13 L. R. A. (N. S.) 258, 121 Am. St. Rep. 216, 12 Ann. Cas. 307, the 
assured was killed by an irate husband after an act of adultery with the slayer’s 
wife. The defense relied upon was the violation of the law clause of the policy 
sued upon. The court held that, in order for the law clause to apply, the 
assured must have known that he was in danger of losing his life, because of the 
violation of the law, and that, where a man commits adultery, he does not 
necessarily incur the risk of losing his life, for often, even when detected, no 
violence results. But this case is contrary to the weight of authority and we 
decline to follow it. See Bloom vy. Franklin Life Ins. Co., 97 Ind. 478, 49 Am. 
Rep. 469; Flath v. Bankers’ Casualty Co., 49 N. D. 1053, 194 N. W. 739; 
Travelers’ Insurance Co. v. Seaver, supra; Duran v. Standard Life & Accident 
Ins. Co., 63 Vt. 437, 22 A. 530, 13 L. R. A. 637, 25 Am. St. Rep. 773; Witt v. 
Spot Cash Ins. Co., supra; Accident Ins. Co. of N. A. v. Bennett, supra; Murray 
v. New York Life Ins. Co., supra; 1 C. J. 458; 14 Ruling Case Law, 1254. 

For the reasons assigned the judgment appealed from is annulled, avoided, 
and reversed, and it is now ordered that there be a judgment in favor of the 
defendant, dismissing plaintiff’s suit at her cost. 

Reversed. 

Janvier, J., takes no part. 


GLEASON v. DULUTH NEST NO. 1200, ORDER OF OWLS, et al. 
No. 28431. 
Supreme Court of Minnesota. June 12, 1931. 
237 Northwestern Reporter 196. 
1. INSURANCE. 

Facts held -to sustain finding that fraternal association waived strict  per- 

formance of timely payment of monthly dues. 
Syllabus by the Court. 

In an action against a fraternal association for the recovery of money 
appropriated under the by-laws toward funeral expenses for a deceased 
member, it is held: 

The facts stated in the opinion support a finding that the association 
waived a strict performance of timely payment of monthly dues 
(For other cases, see Insurance, Dec. Dig. § 819[3].) 

2. APPEAL AND ERROR. 

Defect in complaint cannot be urged for first time on appeal after defense 

interposed has been litigated on merits as if no such defect existed. 
Syllabus by the Court. 

\ defect in the complaint, not challenged in the lower court, cannot 
he urged here after an interposed defense has heen litigated on the merits 
as if no such defect existed—the question of liability having been so 
voluntarily litigated. 

(lor other cases, see Appeal and Error, Dec. Dig. § 193[1].) 

Appeal from District Court, St. Louis County; H. J. Grannis, Judge. 

\ction by Patrick J. Gleason against Duluth Nest No. 1200, Order of 
Owls, and others. From an adverse judgment, defendants appeal. 

\ firmed. 

W. F. Dacey, of Duluth, for appellants. 

John Brown, of Duluth, for respondent. 

Witson, C. J. 

Defendants appealed from a judgment. Thomas R. Gleason was a member of 
Duluth Nest No. 1200, Order of Owls, for about 18 years. He died December 
1, 1928, testate, leaving the plaintiff, his brother, as his residuary legatee. 

The by-laws provide that upon the death of a member in good standing at 
the time of his death, the sum of $100 shall be appropriated by the trustees toward 
his funeral expenses. This action is to recover such $100. Article 6 § 1, ot the 
by-laws also provides: “When a member shall have become in arrears for dues 
or assessments he shall be notified by the secretary, and if he does not pay up 
within three months, he shall again be notified at his last known address, and if 
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he does not pay within ten pays thereafter shall stand suspended. At the end of 
one year he will be dropped from the rolls.” 

The answer alleged that decedent had terminated his membership about 
April 1, 1928, by failing to pay his dues as required by the by-laws. The reply 
alleged waiver of the by-laws and the court held that the defendants had waived 
them. 

[1] 1. The facts upon which such waiver is based are these: During de- 
ceased’s membership he was usually delinquent in the payment of his dues; that 
no complaint or protest was ever made; that dues were always accepted regardless 
of the time when offered; that dues would have been accepted at any time up to 
the time of his death; that notices for the payment of dues were sent to de- 
cedent at irregular periods; that such notices were in the same form whether de- 
cedent was in arrears or otherwise; that decedént was never given any notice that 
the provisions of the by-laws would be enforced; that on the day of decedent's 
death notice was sent to him inviting him to come to a meeting. The record of 
payments made during the last four years of decedent's life is as follows: 

“August 5, 1924, $6.00—7 months and 5 days late, 

“January 10, 1925, $4.50—4 months and 10 days late, 

“November 7, 1925, $6.00—8 months and 7 days late, 

“For November and December, 1925, $1.50. 

“March 10, 1926, $4.50—2 months and 10 days late, 

“August 8, 1926, $1.50—1 month and 8 days late, 

“For September and October, 

“November and December, 1926, $3.00, 

“February 1, 1927, $2.25—1 month late, 

“For May and June, 1927, $2.25, 

“October 1, 1927, $2.25—3 months late, 

“November 14, 1927, $2.25—1 month and 14 days late, 

“March 27, 1928, $2.25—2 months and 28 days late.” 

Such record supports the finding of waiver. Behnke v. Modern Brotherhood 
of America, 167 Minn. 104, 208 N. W. 542: Leland vy. Modern Samaritans, 111 
Minn. 207, 126 N. W. 728. 

[2] 2. Defendants now advance in this court for the first time the claim 
that before recovery may be had in an action of this character the plaintiff must 
allege and prove that he is the person who has incurred or paid the funeral 
expenses. Plaintiff neither alleged nor proved that he had done ecither. Author- 
ities are cited to support the claim. We do not examine or consider them. This 
point was never made in the lower court by demurrer, by a specific objection 
to the introduction of evidence, or otherwise. Defendants alleged and = stood 
on a definite defense under their by-laws. The reply made waiver the issue 
which was litigated. Concededly the man was dead and was buried. De- 
fendants must be held to have voluntarily litigated their liability regardless of 
the now alleged defect in the complaint. They acted just as though no such 
defect in the pleading existed. Having lost in the trial of the issue so litigated 
they cannot now be heard to go back and assert defects in the pleading which 
might have been within their reach had the point been seasonably made. Seger- 
strom vy. Holland Piano Manufacturing Co., 142 Minn. 104, 170 N. W. 930; 
Strand vy. Chicago Great Western Railroad Co., 147 Minn. 1, 179 N. W. 369. 

Affirmed. 


MUDD vy. JOHN HANCOCK MUT. LIFE INS. CO. No. 21473. 


St. Louis Court of Appeals. Missouri. June 2, 1931. 
39 Southwestern Reporter (2d) 450. 


1. INSURANCE. 

Misrepresentation concerning health, wili not render policy void unless matter 
represented contributes to insured’s death (Rev. St. 1929, § 5732). 

(For other cases, see Insurance, Dec. Dig. § 291[2].) 
2. INSURANCE. 

Whether insured misrepresented health, and whether matter misrepresented 


contributed to death, is for jury unless foreclosed by admission (Rev. St. 1929, 
§ 5732). 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 
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3. INSURANCE. 

Beneficiary, suing on policy issued in 1926, who introduced proof of death 
showing insured had leakage of heart since 1925 and died therefrom, but failed 
to contradict such evidence, could not recover. 

The policy, issued without medical examination, contained the provision 
that it should not take effect unless upon its date the insured should be 
alive and in sound health. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from St. Louis Circuit Court; Harry E. Sprague, Judge. 

“Not to be officially published.” 

Action by Delilah Mudd against the John Hancock Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Leahy, Saunders & Walther and Lyon Anderson, all of St. Louis, for appellant. 

Howard L. Donham and Harry E. Wiehe, both of St. Louis, for respondent 

Ham, P:.J. 

This is an appeal from a judgment for plaintiff upon an insurance policy 
issued to her father in which she was named as beneficiary. 

The case was originally filed before a justice of the peace, the petition being 
in the usual form in such case, alleging the issuance by defendant to Patric 
Graham, her father, of a policy of insurance for $280 on September 1, 1926, the 
death of the insured on May 6, 1927, the furnishing of due proofs of death, and 
the refusal of defendant to pay, and the petition prayed for recovery of the amount 
of the policy plus ten per cent. and reasonable attorney’s fees and costs. 

A judgment was entered for plaintiff in the justice court and an appeal 
taken to the circuit court. 

At the trial of the case in the circuit court the plaintiff introduced two witnesses, 
one of whom was the agent who wrote the policy. This agent testified that he 
saw Mr. Graham four or five times over a period of six weeks prior to writing 
the policy, and that Mr. Graham looked all right to him, looked like a healthy 
man; that in his capacity as agent he wrote two kinds of policies, one with a 
medical examination and one without a medical examination; that in writing 
policies which did not have a provision for medical examination he was more 
or less careful that the applicant was in good health: that in this particular 
instance he used more care than in the ordinary case. On cross-examination the 
agent testified that his present occupation is that of a laborer; that there was a 
signed application and that the signature upon the application is that of the 
insured; that he was not a physician, had no medical education, and did not 
pretend to know anything about the medical profession; that he did not pretend 
to be able to look at a man and tell whether he had heart trouble and would 
not know by looking at a man whether he had leakage of the heart and did not 
know that the insured had leakage of the heart at the time of the application. 

John Mudd, a grandson of the insured. testified that the latter was a 
blacksmith during his lifetime, worked regularly, and was a hard worker; that 
he shod horses, fixed wagons, and did general blacksmith work which required 
beating an anvil; that Mr. Graham would come te work in the morning about 
6:30 or 7 and work about fourteen hours a day. 

The plaintiff also offered in evidence the policy of insurance sued on in 
which plaintiff was named as the beneficiary and contained the provision that, 
“This policy shall not take effect unless upon its date the insured shall be alive 
and in sound health and the premium duly paid.” Plaintiff also offered in evidence 
the premium book showing premiums fully paid at the time of the insured’s death. 

Plaintiff also offered in evidence proofs of death showing that Dr. Guy at- 
tended the deceased in his last illness, and a certificate of such attending physi- 
cian disclosed that the cause of death was leakage of the heart with no con- 
tributory cause and expressed the opinion that the health of the insured was 
firs impaired about two years ago. In answer to the question, “Have you prior 
to last illness attended or prescribed for the deceased? If so, give dates and 
other particulars,” the response was made, “Year 1925, month or day, don’t 
know; about two years ago, leakage of heart; has had it ever since.” There was 
also attached to the proofs of death a physician's certificate signed by Dr. John 
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A. Konzelman, who certified that he attended deceased “in July, 1926, and March 
1927, for the disease known as Myocarditis and valvular leakage, same.” 
The plaintiff here rested and the defendant offered an instruction in the 
nature of a demurrer to the evidence and this was overruled by the court. 
Thereupon the defendant offered in evidence the testimony of Dr. John A. 
Konzelman and Dr. L. P. Guy, but there is nothing in their evidence to aid 
the plaintiff’s case in any way. 


It was admitted of record that a tender of premiums was made to the plain- 
tiff prior to the institution of the suit in the justice court. At this point the 
defendant closed its case. The plaintiff then offered the testimony of John Mudd 
in rebuttal. The only effect of this evidence was to cast some doubt as to the 
accuracy of some of the facts stated by one of the two physicians who testified 
for the defendant. 

At the close of the whole case the plaintiff offered an instruction in the 
nature of a demurrer, which was refused by the court and exceptions were duly 
saved to such ruling. 


[1, 2] As heretofore stated, the policy in suit contained the provision that 
the same should not take effect unless upon its date the insured shall be alive 
and in sound health. This provision of the policy is subject to our misrepre- 
sentation statute (section 5732, Revised Statutes of Missouri 1929) and, there- 
fore, a representation made when securing the policy will not render the 
policy void unless the matter represented shall have contributed to the death 
of the insured. Hicks v. Metropolitan L. I. Co., 196 Mo. App. loc. cit. 172, 190 
S. W. 661, and cases cited; Hodges v. American Nat. Ins. Co. (Mo. App.) 6 
S. W. (2d) 72, loc. cit. 76. It is also the rule, under the statute cited, that wheth- 
er or not it is true that a misrepresentation was made, and that the matter mis- 
represented caused or contributed to the death of the insured, is a question of 
fact for the jury unless it be foreclosed by an admission of the plaintiff wholly 
unexplained or uncontradicted by other evidence. Hodges v. American Nat. Ins. 
Co., supra, and cases cited; Olsen v. Sup. Coun. Royal Arcanum (Mo. App.) 
237 S. W. 889. 

[3] The policy in suit was dated September 1, 1926. It was issued without 
a medical examination. The plaintiff by the introduction of the proofs of death 
containing the statement of such facts admitted that the insured had leakage 
of the heart since 1925 and that his death was due to leakage of heart, and 
further that he had been treated in July, 1926, by another physician for myo- 
carditis and valvular leakage. 

The plaintiff wholly failed to explain or contradict this admission by other 
evidence. She did introduce the testimony of the agent who wrote the insur- 
ance and who testified that the insured looked like a healthy man, but the wit- 
ness also testified he was not a physician and could not tell by looking at a 
man whether he had leakage of the heart or not. She also offered the testimony 
of the grandson of the deceased who testified that his grandfather was a black- 
smith, worked regularly, and was a hardworker, working about fourteen hours 
a day. 

This evidence is far from explaining or contradicting the admission solemn- 
ly made by plaintiff. } 

In the case of Castens v. Knights & Ladies of Honor, 190 Mo. App. 57, 65, 
175 S. W. 264, 266, the court after stating that, when plaintiff makes a prima 
facie case, the evidence introduced on the part of the defendant to overcome 
and repel it is for the jury to consider and weigh, even though it is not contra- 
dicted on the part of plaintiff but, says the court, “this rule of law is without 
influence if it appears plaintiff’s right to recover is concluded by admissions 
against interest on his part, neither contradicted nor explained, which establish 
the very fact defendant is otherwise called upon to prove.” 


The above statement of the law is supported by many other cases. See 
Stephens v. Metropolitan L. I. Co., 190 Mo. App. loc. cit. 680, 176 S. W. 253; 
Clarkston v. Metropolitan L. I. Co., 190 Mo. App. loc. cit. 630, 176 S. W. 437; 
Clark v. National L. & Acc. I. Co. (Mo. App.) 288 S. W. 944, loc. cit. 945; Burgess 
v Pan-American L. I. Co. (Mo. Sup.) 230 S. W. 315, loc. cit. 317; Stricker v. 
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Metropolitan L. I. Co. (Mo. App.) 237 S. W. 894, loc cit. 896; Hammers v. Na- 
tional L. & Acc. I. Co. (Mo. App.) 292 S. W. 1064. 

An examination of the cases holding that there was a question for the 
jury, notwithstanding the admissions contained in the proofs of loss are gen- 
erally those in which an examining physician has approved an application because 
he found the subject in good health or in which there was contradictory evi- 
dence regarding the date of the beginning of the illness of the insured or a 
diversity of opinion of the physicians as to the cause of death of the insured. 
Scott v. National L. & Acc. Ins. Co. (Mo. App.) 281 S. W. 67, loc. cit. 69; Hodges 
v. American Nat. Ins. Co. (Mo. App.) 6 S. W. (2d) 72; Bultralik v. Metropoli- 
tan Life Ins. Co. (Mo. App.) 233 S. W. 250; Ryan v. Metropolitan L. I. Co. (Mo. 
App.) 30 S. W. (2d) 190, loc. cit. 195; Remfry v. Mutual L. I. Co. (Mo. App.) 
196 S. W. loc. cit. 775; Bruck v. John Hancock Mutual L. I. Co., 194 Mo. App. 
$29, 185:S: "W.. 753; loc. cit. 7/56. 

In view of the condition of the case at the close of the evidence, we think 
that there can be no doubt that the court erred in refusing to give the peremp- 
tory instruction requested by the defendant and, accordingly, that the judgment 
of the circuit court must be, and the same is hereby, reversed. It is so ordered. 
Becker and Nipper, JJ., concur. 
SCHRADER v. JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON, 

MASS. 
Supreme Court, Appellate Division, First Department. June 24, 1931. 
251 New York Supplement 169. 
INSURANCE. 

False statement in application for reinstatement of life policy, that insured 
had not consulted physician, held to avoid policy. 

Insured had been attended by physician in connection with miscar- 
riage, and death resulted from infection which was direct result of the 
miscarriage. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Appeal from City Court of New York, Bronx County. 

Action by Frederick H. Schrader against the John Hancock Mutual Life 
Insurance Company of Boston, Mass. From a determination of the Appellate 
Term, reversing a judgment (137 Misc. Rep. 280, 242 N. Y. S. 181) in favor 
of defendant, entered on a verdict directed by the court, defendant appeals. 

Reversed, and judgment of City Court affirmed. 

\rgued before Finch, P. J., and Merrell, O'Malley, Sherman, and Townley, 
TJ. 

Frederick C. Tanner, of New York City (Thomas McCall, of New York 
City, of counsel; Leonard M. Gardner, of New York City, on the brief), for 
appellant. 

Silas Alacchi, of New York City, for respondent. 

JamEs O’Mauey, J. 

The plaintiff sues as beneficiary under a policy of life insurance issued by 
the defendant to plaintiff's wife on April 15, 1929. By reason of the insured’s 
failure to pay premium, the policy lapsed in October of the same year, and, en 
December 6th following, the insured made application for reinstatement. 

The defense to the action is predicated upon the claim that material mis- 
representations and false statements, made in the application for reinstatement, 
voided the policy. In the application for reinstatement, the insured, Mary Schrader, 
stated: “I hereby certify that I am now in good health and that during the 
time, including the grace period, since the premium now in default became due, 
I have had no injury, ailment, illness or disease, nor symptoms of such, neither 
have I consulted a physician, except as noted below.” (Italics ours.) 

No exceptions were noted. 


In respect to the insured not having consulted a physician, the statement 
was false. On November 11, 1929, immediately preceding the application for 
reinstatement, the insured had suffered a miscarriage. On such occasion, Dr. 
Schmorr was called, and attended the insured daily from November 11th to 15th, 
inclusive. He testified that on November 11th the insured expelled a fully formed 
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five months old fetus. While he further testified that the insured had fully re- 
covered on November 15th and was in good health, and that up to that time 
she had suffered from no injury, illness, disease, or symptom of such, it ap- 
pears that he was again called to attend the insured on December 14, 1929, at 
which time blood poisoning had “set in.” It is conceded that the cause of death 
which occurred on January 29, 1930, was due to “puerperal sepsis,” an infection 
of the pelvis surrounding the womb, which infection was the direct result of 
the miscarriage. 

At the close of the trial, both counsel seemed to acquiesce in the view that 
there was no question of fact for the jury, and consented that the issue be de- 
termined as one of law. The learned trial justice ruled that while the miscar- 
riage itself was neither an injury, ailment, disease or symptom of such, within 
the terms of the policy, the statement that the insured had not consulted a 
physician was false and a material misrepresentation, which voided the policy. 
The Appellate Term, by a divided court, reversed the judgment, and ordered a 
new trial, holding, in substance, that the materiality of the 
was a question of fact. 

In our view, the authorities fully sustain the decision of the trial Court. 
We have very recently held that a material false statement in an application 
for reinstatement will as effectually void a policy of insurance as a similar state- 
ment in the original application itself. New York Life Insurance Co. v. Rosen, 
227 App. Div. 79, 236 N. Y. S. 659, affirmed 255 N. Y. 567, 175 N. E. 316. So, 
too, in our decision in Saad v. New York Life Insurance Co., 201 App. Div. 
544, 194 N. Y. S. 445, affirmed 235 N. Y. 550, 139 N. E. 730, it was squarely 
held that a false statement by an insured, that he had not consulted a physician, 
was material and sufficient to render the policy void. It was said (page 546 of 
201 App. Div. 194 N. Y. S. 445, 447): “The information which the defendant 
sought from the signed application was whether any physician had been con- 
sulted. The answer to this question was that none had been consulted. Whether 
or not the consultation was in reference to a material matter was for the de- 
fendant to judge, and not for the insured or his physician to pass upon.” 

In Travelers’ Ins. Co. v. Pomerantz, 246 N. Y. 63, 158 N. E. 21, the insured 
falsely represented that he had not “received medical or surgical attention” 
within the five years immediately preceding the application. In holding such mis- 
representation material, the court stated (page 68 of 246 N. Y., 158 N. E. 21, 
22): “The insurer has the right to an opportunity to know whether the attention 
was for an ailment inconsiderable or serious. Although no disease may have de- 
veloped, symptoms which had required medical attention might indicate conditions 
from which disease might be generated. Depending upon the nature of the at- 
tention, whether trivial or substantial, an applicant might prove to be a poor 
risk or a sound one. The insurer indicated by statement 12 that it wanted to 
know the facts and that it intended and expected the applicant to speak the 
truth so that it might acquire information concerning them. Any misrepresentation 
which defeats or seriously interferes with the exercise of such a right cannot 
truly be said to be an immaterial one.” 

‘So, too, in Grubiak v. John Hancock Mutual Life Insurance Co., 212 App. 
Div. 126, 128, 208 N. Y. S. 279, 281, a false representation that the insured had 
“never received or applied for treatment at or in any hospital, dispensary, or 
santiarium, cure or other institution,” was deemed material to the risk. 


It is respondent’s contention that the defense interposed may not prevail in 
the absence of proof that the misrepresentation concealed a material ailment, 
disease, or injury. This is merely to assert that it is not the consultation, but 
the reason for it, that is to be deemed material to the insurer’s risk. 

We cannot agree with this interpretation of the authorities cited, or of others 
relied upon by the respondent. But, assuming, without conceding such to be the 
rule, we are still of opinion that the respondent is in no better position. It is 
common knowledge that miscarriage frequently results in serious complications. 
In our view, an insurer is entitled to be informed as to whether an applicant 
for insurance has consulted a physician with respect to a trouble of so. serious 
a character, and more particularly where, as here, the evidence shows that the 
miscarriage, consultation with respect to which was concealed, resulted in death 
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so soon following the reinstatement of the policy. It follows that the judgment 
and determination of the Appellate Term should be reversed, with costs, and the 
judgment of the City Court affirmed, with costs. 

Determination reversed, with costs, and disbursements and judgment of the 
City Court affirmed, with costs. Order filed. All concur. 





MID-CONTINENT LIFE INS. CO. v. TACKETT. No. 19401. 
Supreme Court of Oklahoma. Nov. 18, 1930. 
Rehearing Denied June 9, 1931. 

299 Pacific Reporter 862. 

1. INSURANCE. 
Petition in action on life policy held sufficient as against general demurrer 
(Comp. St. 1921, § 301). 
Syllabus by the Court. 
Where the plaintiff's petition alleged in an amplified form that she was 
the beneficiary in a life insurance policy issued and delivered by the defend- 
ant in the sum of $1,500 on the life of her father, James Wright Tackett, 
who had died while such policy was in full force and effect, and that she 
and the insured had fully performed all that was required of them by the ' 
policy, and that her demand for payment had been refused; held that such 
petition stated a cause of action. 
(For other cases, see Insurance, Dec. Dig. § 629[1].) 
2. TRIAL. 
That each party moves for peremptory instruction does not waive jury trial on 
part of either. 


See gE LEMENTD 


Syllabus by the Court. 
“The fact that each party moves the court for a peremptory instruction 
does not constitute a waiver of trial by jury upon the part of either.” Tay- 
lor v. Wooden et al., 30 Okla. 6, 118 P. 372, 36 L. R. A. (N. S.) 1018. 


| 
| 

(For other cases, see Trial, Dec. Dig. § 177.) 
3: FRIAL. 

Where evidence on material question was in conflict, it was error to give per- 
emptory instruction over objection. 

Syllabus by the Court. 
In the trial of a jury case, where the evidence of the plaintiff and de- 

fendant was in conflict upon a material question, it was error for the court 

to give a peremptory instruction to the jury over the objection of the losing 

party. 

(For other cases, see Trial, Dec. Dig. § 143.) 
4. INSURANCE. 

Where, before default in paying. annual premium note, insured became per- 
manently and totally disabled, policy remained in effect without further payment, if 
insured gave notice of disability within 60 days. 

Syllabus by the Court. 
Under the provisions of a life insurance policy as quoted in this opinion, 

where the evidence shows that the insured had paid two full annual pre- 

miums and before default in the payments on an installment note given for 

the next premium the insured became permanently and totally disabled by 

sickness, eld that such policy remained in effect without further payment 

on premium, provided that the insured within sixty days after his disability 

gave the insurer notice thereof. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Additional Syllabus by Editorial Staff. 

5. INSURANCE. 

Letter informing insurer of insured’s total disability and expectation that 
company would keep up policy held sufficient notice of disability, without request 
for more proof. 


(For other cases, see Insurance, Dec. Dig. § 540.) 
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6. INSURANCE. 

Whether insurer actually received letter notifying it of insured’s total dis- 
ability held jury question under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Commissioners’ Opinion, Division No. 1. 

Appeal from District Court, Oklahoma County; Wyley Jones, Judge. 

Action by Velma Tackett against the Mid-Continent Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for plaintiff in 
error. 

Mike Foster, of Oklahoma City, for defendant in error. 

Rep, C. 

The plaintiff brought this suit against the defendant to recover as the bene- 
ficiary of an insurance policy issued on the life of her father, James Wright Tack- 
ett, by the defendant, dated January 22, 1923, for the sum of $1,500. On the trial 
there was a judgment for the plaintiff, and defendant appealed. 

[1] The defendant first assigns as error the fact that the court overruled its 
demurrer to plaintiff’s petition. 

The petition in an amplified form alleged the issuance of the policy for $1,- 
500 by the defendant on the life of James Wright Tackett; that plaintiff was his 
daughter and the beneficiary named in the policy; alleged that in March, 1925, the 
insured became permanently and totally disabled on account of intestinal tuber- 
culosis, and was not thereafter able to perform any work or earn any wages or 
compensation; and that such condition existed to the time of his death on April 
9, 1926, and that during such period of disability and up to the time of his death 
the policy was in effect; pleaded the policy as an exhibit, and, further, “plaintiff 
alleges that the insured and plaintiff had fully performed all that was required to 
be performed on their part,’ and further alleged nonpayment after due demand. 

Section 301, C. O. S. 1921 provides: “In pleading the performance of condi- 
tions precedent in a contract, it shall be sufficient to state that the party duly per- 
formed all the conditions on his part; and if such allegations be controverted, the 
party pleading must establish, on the trial, the facts showing such performance.” 

Cooley’s Brief on Insurance, vol. 7, page 5902, says: ‘‘Under statutory provis- 
ions, providing that a performance of conditions precedent may be pleaded by al- 
leging generally that the party performed all the conditions on his part, the spe- 
cific facts constituting performance need not be set out, but a general allegation 
will be sufficient.” 

The specific allegations of the petition, together with the general allegations 
we have quoted, made the petition good as against the demurrer. Insurance Co. of 
N. A. v. Cochran et al., 59 Okl. 200, 159 P. 247; American National Insurance Co. 
v. Rardin, 74 Okl. 146, 177 P. 601. 

The issue in the trial was whether or not the policy was in effect when the 
insured died on April 9, 1926. The defendant contended that the policy had lapsed 
on September 22, 1925, because of nonpayment of premium, while, on the other 
hand, the plaintiff claimed that the policy was in force by reason of facts herein- 
after related, when considered under the following agreement by the company, at- 
tached as a rider to the policy, to wit: , Ae 

“After one full annual premium shall have been paid upon this policy and be- 
fore default in the payment of any subsequent premium, if the insured shall fur- 
nish the company with due proof that he had since such payment and before hav- 
ing attained the age of sixty years become wholly disabled by bodily injuries or 
disease, not occasioned by military or naval service or participation in aeronautic 
or submarine expeditions or operations, and will be presumably, thereby per- 
manently, continuously and wholly prevented from engaging in any occupation or 
employment whatsoever for remuneration or profit, and that such disability has 
then existed for not less than sixty days, then, ; ; 


“1. Waiver of premium—Commencing with the anniversary of the policy next 
succeeding the receipt of such proof, the company will on each anniversary waive 
payment of the premium for the ensuing insurance year. * * *” i 

The first yearly premium on the policy was paid at the time it was issued on 
January 22, 1923. The annual premium was also paid for the second year. For 
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the third premium due on January 22, 1925, an obligation payable in installments 
was given by the insured to cover the premium and interest thereon. Payments 
were made by the insured on this obligation sufficient to carry the policy on that 
account to September 22, 1925. This is admitted by the detendant. It was the 
contention of plaintiff on the trial that the insured by the terms of the rider on 
the policy was not required to pay further premiums for the reason that the in- 
sured became permanently and wholly disabled by disease from engaging in any 
occupation or employment for remuneration or profit in April, 1925; that he suffer- 
ed from tuberculosis and gradually declined in health and died on April 9, 1926. 
This condition of the health of the insured was shown by plaintiff’s evidence and 
not contradicted by defendant. The plaintiff who was the beneficiary in the policy 
testified that at the request of her father, who realized his serious condition, she 
wrote a letter to the defendant about July 15 or 20, 1925, wherein she inclosed a 
check for $2.50; that she stated in the letter that the check was in payment of the 
premium on his policy till September, and that he had not been able to work since 
April, 1925, and that they had said they would keep the policy paid up in case he 
hecame totally disabled, and that he was expecting the company to do it. She 
further testified that she placed the letter and cheeck in an envelope and addressed 
it to the Mid-Continent Life Insurance Company, Oklahoma City, Okl., put a two- 
cent stamp on it, deposited it in the post office at Clovis, N. M. The plaintiff then 
placed in evidence a card addressed to the insured at Clovis, N. M., dated July 21, 
1925, acknowledging receipt of $2.50 and stating that the policy would be in force 
until midnight September 22, 1925, and signed in the name of the company by the 
cashier. 

3ut, as stated, the defendant contended on the trial that it never received the 
letter which plaintiff relied on as notice; that, at least, the evidence was sufficient 
to raise a question for the jury on that issue, and here says that the court erred in 
discharging the jury without its consent and entering judgment for the plaintiff. 


In this connection the secretary of the defendant company testified that he 
had been such secretary for 14 years and had charge of the correspondence and 
file regarding the claim under the policy sued on, and he had such file in court; 
that he had examined the file and failed to find any such letter from plaintiff or 
her father in regard to his disability prior to his death. Though his testimony 
disclosed that the mail addressed to the company was opened by another party, 
yet he said that letters such as the one in question were required by the rules and 
practice of the office to be placed on his desk, as secretary, for his attention, and 
that no such letter had come to him, and that the company first became advised of 
the disability of the insured when it received a letter soon after his death from an 
attorney at Mangum, Okl., which letter is in evidence and suggested that the pol- 
icy continued in force without payment of premium because of the illness of the 
insured. 

There are other circumstances in evidence tending to establish the claims of 
the respective parties on this most controverted issue in the case. 

It is our conclusion that the letter, as testified to by the plaintiff, if received, 
was sufficient to put defendant on notice that the insured had then been perma- 
nently disabled by disease for sixty days. If defendant desired further evidence 
on the question, it was its duty to request such information. Insurance Co. of 
N. A. v. Cochran, supra, and authorities there cited; Brown vy. Fraternal Acc. 
Ass’n of America, 18 Utah, 265, 55 P. 63. 


[2] However, a more serious question is presented by the assignment that the 
court erred in taking the case from the jury. At the conclusion of all the testi- 
mony the defendant requested the court to instruct the jury to return a verdict in 
its favor, and this request was overruled. Whereupon plaintiff moved for an instruct- 
ed verdict. Thereupon the jury was discharged, and upon a discussion of the tes- 
timony the court found the issues in favor of the plaintiff and entered judgment 
accordingly. The defendant excepted to the action of the court in discharging 
the jury and deciding the case. We have concluded that this presents reversible 
error. The court was not authorized to discharge the jury solely for the reason 
that each of the parties had moved for an instructed verdict. Farmers’ . Nat. 
Bank of Tecumseh v. McCall, 25 Okl. 600, 106 P. 866, 26 L. R. A. (N. S.) 217; 
Taylor v. Wooden et al., 30 Okl. 6, 118 P. 372, 36 L. R. A. (N. S.) 1018; Midland 
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Valley R. Co. v. Lynn, 38 Okl. 695, 135 P. 370; Hogan v. Milburn, 44 Okl. 641, 
146 P. 5. 

[3, 5, 6] As heretofore stated, if the letter was received by defendant as 
claimed to have been written and mailed by plaintiff, the same constituted suffi- 
cient notice of the insured’s disability, in the absence of a request by defendant 
for more proof on the question. But we are unable to escape the conclusion that 
the evidence was sufficient to take the case to the jury on the question as to 
whether defendant actually received the letter. United States Fire Insurance Co. 
v. L. G. Adam, Merc. Co. et al., 117 Okl. 73, 245 P. 885. 

Under similar circumstances in the case of Brown vy. Fraternal Acc. Ass'n. 
18 Utah, 265, 55 P. 63, 65, the court said: “When, therefore, in the case at bar, 
evidence was introduced showing that notice had been sent by mail, that proof 
was prima facie evidence of service: and when the appellant introduced evidence 
to show that the letter containing the notice had never been received by the in- 
surer, it simply raised a conflict of evidence, on which it was the province of the 
jury to pass. In other words, the presumption of fact raised by the proof that the 
notice was sent by mail was a circumstance, when opposed by a denial of the re- 
ceipt of the letter, to be weighed by the jury with all the other evidence in de- 
termining the question whether or not the letter was actually received.” 

[4] The defendant next says that, waiving the foregoing proposition con- 
tended for, still it must prevail, for the reason that the insured was required to 
pay the full annual premium due January 22, 1925, and only upon that was he 


entitled to be exempt from paying the premium due January 22, 1926. 


The defendant presents the opinion of this court in the case of Mid-Continent 
Life Insurance Co. v. Skye, 113 Okl. 184, 240 P. 630, as supporting the foregoing 
contention. However, in that case the court was not called on to pass upon the 
question here presented, and did not do so. That policy was issued March 13 
1921. The insured became permanently disabled on January 28, 1922. And 
though the date thereof is not shown, he made proof of his disability. He did not 
pay the annual premium which became due on March 13, 1922, or any part of it. 
He died on February 22, 1923. It is thus seen that both the premium had become 
due and he had died before the sixty days had elapsed from the date of his dis- 
ability on January 28th. Under this state of facts the court held that he was 
in default of his premium payable on March 13, 1922, which had the effect to for- 
feit his policy. 

In this case the insured gave an installment note for the premium which had 
become due January 22, 1925. This was in accordance with section 4 of the policy 
which provides: “Renewal premiums may be paid annually, semi-annually or 
quarterly in advance as provided on the last page thereof.” It is undisputed that 
payments were made on this installment note sufficient to extend the policy to 
September 22, 1925. The agreement in the rider provides “that if one full annual 
premium shall have been paid upon this policy and before a default in the pay- 
ment of any subsequent premium” further premiums will be waived. It will be 
observed that it does not state before any default in any subsequent annual pre- 
mium, but says “any subsequent premium.” 

In the case of State Life Insurance Co. v. Fann, 269 S. W. 1111, 112, a Court 
of Civil Appeals of Texas had under consideration the question as to whether a 
policy was forfeited for nonpayment of premium under these facts: 

The policy was issued December 20, 1920, in consideration of $84.02 which 
was a year’s premium then paid. When the next annual premium became due im 
December, 1921, the defendant paid $9.02 in cash, and executed three notes for 
$25 each, due two, four, and six months after date, respectively, with the express 
agreement that none of said notes was given or accepted as payment of the pre- 
mium due December 20, 1921, but “that the nonpayment of any of said notes or 
extension thereof at maturity shall ipso facto lapse said policy” and terminate all 
rights under said policy. The second note due June 20, 1922, was never paid, nor 
was any subsequent premium paid. The insured became insane and totally dis- 
abled on April 1, 1922, remained so, and died November 6, 1923; the policy con- 
tained the following provision: “If the insured, after paying at least one full annual 
premium, and before default in the payment of any subsequent premium, and before 
attaining the age of sixty years, shall become wholly and permanently disabled by 
bodily injury or by disease so that he is or will be permanently, continuously and 
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wholly prevented thereby from performing any work for compensation or profit, 
or from following any gainful occupation, the company, upon receipt at its home 
office of due proof of such disability of the insured as may be required by the 
company, will grant the following benefits: First, Will waive payment of premi- 
ums thereafter becoming due. * * *” 

With the foregoing stipulation in the policy and the facts we have given, the 
opinion states the defense of the insured as follows: “Appellant contends that the 
insured having given his notes in lieu of the premium, and the notes not having 
been paid, such failure to pay the notes on their maturity forfeited the policy. 
Appellant further contends that as no proof of any disability of insured was fur- 
nished to the defendant before the date of the maturity of said note, as required 
by the disability clause inserted in the policy by the defendant to the effect that 
‘upon receipt at its home office of due proof of such disability,’ it would waive 
payment of premiums ‘thereafter’ coming due, and that such provision requiring 
such proof not having been complied with, that plaintiff is not entitled to the 
benefit of such disability clause.” 

It would seem there was an opportunity in that case, with almost as much 
reason as in this case, for the insurer to insist that the expression, “will waive 
payment of premiums thereafter becoming due,’ meant annual premiums there- 
after due, which would be waived on the anniversary of the policy, and that he 
must have paid the full three installments for the year’s premium, as is here ar- 
gued; but no such contention was even suggested or made, but only that no no- 
tice of the insured’s disability was given the insurer before the installment note 
was due June 20, 1922, that insured died November, 1923, without ever giving any 
notice of his disability or paying the last two installment notes or any of the an- 
nal premuium due December 20, 1922. The court said: ‘The time for the pay- 
ment of the premium having been extended by the company by the acceptance of 
the note of the insured, such extended time of payment cannot be considered as a 
matter of grace, but must be held to be a matter of right, based on contract. The 
insurance company did not, in accepting the insured’s note, reserve the right to 
cancel the policy at any time it saw fit, pending the maturity of the note, but 
bound himself to extend the time of payment to the due date of the note. Of 
course, upon the failure to pay the premium note when due, such failure was 
equivalent to a failure to pay the premium, and would work a forfeiture of the 
policy (Underwood vy. Security Life & Annuity Co., 108 Tex. 381, 194 S. W. 585), 
except for the provisions of the disability clause above quoted.” 

The foregoing case is authority to the effect that installment payments of an- 
nual premiums are to be regarded as premiums when considering a policy which 
provides that the annual premium may be paid by installments, and notes are given 
therefor, as was done in the present case. 

Evidently the object of the provision providing for waiver of premiums, as 
understood by the average insured, would be to relieve him from the payment of 
premiums after he had been disabled for sixty days and given notice thereof. 
As was said in the case of National Life & Accident Ins. Co. v. Hanner, 19 Ala. 
App. 47, 94 So. 259, 261: “Certainly the quoted condition of the insurance policy 
in question is susceptible to the foregoing construction, and it is to be remembered 
that a contract of insurance is to be strictly construed against the insurer and is 
to be liberally construed in favor of the insured, and especially with respect to 
forfeitures the courts will adopt that construction must favorable to the insured; 
forfeitures for nonpayment of premiums not being favored. Manhattan Life Ins. 
Co. v. Parker, 204 Ala. 313, 85 So. 298; Mutual Life Ins. Co. of N. Y. v. Lovejoy, 
201 Ala. 337, 78 So. 299, L. R. A. 1918D, 860; Life & Casualty Ins. Co. v. Eu- 
banks [19 Ala. App. 36], 94 So. 198.” Bankers R. Life Co. v. Rice, 99 Okl. 184, 
226 P. 324; Levan v. Metropolitan Life Ins. Co. [138 S. C. 253], 136 S. E. 304. 


The insured had theretofore paid two annual premiums on the policy when 
they became due, and he was not in default in the payments of a subsequent pre- 
mium at the time he became disabled, and for more than sixty days thereafter. 
Under these circumstances he was relieved of the payment of further premiums, 
provided that sixty days after his disability accrued he gave notice of it as claimed 
by the plaintiff. 


But, for the failure of the court to submit the case to the jury, upon the ques- 
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tion of notice, as we have heretofore indicated, the cause is reversed and remanded. 
Per Curiam. 
Adopted in whole. 


MISSOURI STATE LIFE INS. CO. v. BROWN. No. 19587. 
Supreme Court of Oklahoma. April 28, 1931. 
Rehearing Denied June 30, 1931. 
300 Pacific Reporter 623. 
INSURANCE. 
Evidence held not to sustain verdict that insurer’s delay in delivering policy 
until after insured’s death in accident was due to negligence. 
Syllabus by the Court. 
Evidence examined and found not to be sufficient to support verdict. 
There having been two trials, and it being evident that no new evidence 
will be produced justifying a finding in favor of plaintiff below, lower 
court is directed to render judgment in favor of plaintiff in error, defend- 
ant below. 
(For other cases, see Insurance, Dec. Dig. § 130[4].) 
Clark, V. C. J., dissenting. 
Appeal from District Court, Cotton County; E. L. Richardson, Judge. 
Action by Alanson C. Brown against the Missouri State Life Insurance Com- 


pany. Judgment for plaintiff, and defendant appeals. 
Reversed, with directions. 


Keaton, Wells, Johnston & Barnes, of Oklahoma City, Jourdan & English, 
of St. Louis, Mo., and A. H. Japp, of Lawton, for plaintiff in error. 

Robert E. Moloney, of St. Louis, Mo., and West, Gibson, Sherman, David- 
son & Hull, of Tulsa, for defendant in error. 

Kornecay, J. 

This case comes here on proceeding in error from the district court of Cot- 
ton county, Hon. E. L. Richardson, trial judge. This is the second time the 
case has been here. The first time it came up on proceeding in error by the 
present defendant in error, against the present plaintiff in error, from a judg- 
ment on a jury’s verdict, Hon. A. S. Wells, judge. It is reported in 124 Okl. 
155, 254 P. 7. On the first trial, a divided verdict was returned in favor of the 
life insurance company. The ground of reversal was the error of the court 
below in admitting a portion of the correspondence of the life insurance com- 
pany with its general agents at Oklahoma City, requesting that they cause their 
agent to “arrange for a meeting between the applicant and examiner, in order 
that the information desired by us may be furnished,” and another letter fol- 
lowing, stating that the “application is still in our pending file awaiting addi- 
tional information requested from Mr. Jones.” 


The case went back, and the pleadings were amended and additional evi- 
dence offered tending to show the admissibility of the correspondence. This 
time the verdict was for plaintiff. 

Plaintiff below is a resident of St. Louis, Mo. Defendant below is a life 
insurance company of St. Louis, Mo. Plaintiff, in 1923, was engaged in buy- 
ing and developing some oil leases in Oklahoma. He was engaged in that busi- 
ness with a man by the name of H. J. Brown, and Joseph F. Drake, a drilling 
contractor. The business is decribed in plaintiff’s petition as a joint adventure. 
H. J. Brown was president of a bank at Walters. An account was carried by 
Drake in said bank. Plaintiff Brown from time to time honored drafts drawn 
by Drake and by H. J. Brown, which went to Drake’s account in said bank. Plain- 
tiff Brown claimed to have advanced $90,000 for the business in the early part 
of August, 1923. Some time after July 4th, plaintiff requested Drake to take out 
insurance on his life in favor of plaintiff, he to have the policy and to pay the 
premium, as testified to by plaintiff: “I was to have the policy to be made out 
to me, and I was to have the policy.” 

An application for life insurance, in the amount of $100,000, payable to 
plaintiff, as being a business partner of Drake, was made by Drake on August 
8, 1923, the application being taken by H. J. Brown, one of the parties inter- 
ested in a joint adventure with plaintiff and Drake. A company receipt was 
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given by the local agent to Drake, and after his death was found in his effects 
and delivered to plaintiff. A check on the bank, of which Brown was president, 
was signed by Drake, but never cashed, drawer sometimes having funds to 
meet it, sometimes not. 

A medical examination was had by a local doctor in due time, and forward- 
ed to the home office at St. Louis, Mo. Owing to the size of the policy, and 
the necessity of reinsuring the risk, an examination by another local examiner 
was requested. This was had in due time. The specific gravity of the urine in 
both local examinations was given as 1.020. The specific gravity of the speci- 
men, secured at the last examination, and which was sent to the home office, was 
found to be 1.035, and showed a suspicious reaction in color and sediment in- 
dicating diabetes. A “glucose test” was promptly called for by notice to the 
examiner. Later the matter was called to the attention of local agent and 
general agents. The company evidently was trying to get the business. The 
risk was notified time and again to come in and submit to further examination. 
He did not do so, on one occasion refusing to talk to his associate, the local 
solicitor, to whom he had applied for the insurance. 

Finally, on October 15th, owing to checks having piled up in the bank with 
nothing to pay them, the president, Brown. got in an automobile, and drove to 
where Drake was, and induced him to come back and submit to the “glucose 
test,” which consisted of a meal having considerable sugar in it, and getting 
urine voided from 2 to 4 hours thereafter. The sample was sent in, and analyzed 
at the home office, and it was found that the urine test was satisfactory, and 
directions were given to issue the policy, and to mail it out for delivery. 

The half holiday of Saturday, and Sunday, intervening, the issuing and de- 
livery of the policy was thereby delayed. Drake went to Texas, and had an 
automobile accident, resulting in death, before the policy was completed. Hence, 
there was no insurance. 

Then followed the action for negligence, instituted by Brown, with a re- 
covery for the full amount of insurance asked for in the application. The com- 
pany evidently wanted the business and was doing all in its power to get the 
matter closed. The risk evidently was indifferent, thinking more of his -drill- 
ing than of perfecting the policy. The expectant beneficiary contented himself 
with silence, so far as the company was concerned, till the risk died. 

The evidence of negligence is not sufficient. The cause should be reversed, 
and in view of two trials, and the strong improbability of other evidence f.vor- 
ing plaintiff below, the lower court is directed to enter judgment for the de fend- 
ant below. 

Lester, C. J., and Riley, Cullison, Hefner, Swindall, and McNeill, JJ., concur. 

Clark, V. C. J., dissents. 

Andrews, J., absent. 





AMERICAN INS. UNION v. MEHRTON. No. 19626. 
Supreme Court of Oklahoma. April 14, 1931 
Rehearing Denied June 30, 1931. 
300 Pacific Reporter 659. 
1, INSURANCE. 

Where local agent of life insurer, collected monthly premiums, but did not 
transmit same to insurer, insurer was estopped to set up lapse for nonpayment of 
premiums. 

Syllabus by the Court. 

Where it appears a life insurance company, by and through its board 
of directors, and in accordance with its by-laws, have appointed local 
cashiers or agents to collect and receive all monthly premiums due on 
policies from persons insured in said company who reside in the neigh- 
borhood of the said local agency, and it further appearing that said local 
cashiers have collected monthly premiums from persons carrying insurance 
in. said company, and it further appearing that said cashiers, or agents, 
failed or neglected to transmit or pay over to said company such monthly 
premium payments so collected, said company is estopped from setting up 

the defense that the policy of the insured has been canceled for nonpay- 
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ment of dues; and further, Ae/d, the insured cannot be required to make 
application to be reinstated. 
(For other cases, see Insurance, Dec. Dig. § 361.) 

2. INSURANCE. 

Under by-laws of life insurer, monthly premium required to accompany ap- 
plication held applicable to premium for month in which policy was delivered. 
Syllabus by the Court. 

Where the by-laws of an insurance company provide “that an ap- 
plicant shall not become a beneficial member until his certificate (policy) 
has been delivered,” held: 
That the monthly premium payment required by the by-laws to ac- 
company the application shall be applied as a monthly premium payment 
for the month in which said policy is delivered. 
(For other cases, see Insurance, Dec. Dig. § 360[1].) 
3. INSURANCE. 
In beneficiary’s action on life policy, evidence held not to establish lapse for 
nonpayment of premiums. 
Syllabus by the Court. 
The evidence in the instant case reviewed, and /eld sufficient to sus- 
tain the judgment of the lower court. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 
Appeal from Court of Common Pleas, Tulsa County; S. M. Rutherford, 
Judge. 
Action by Blanche Mehrton against the American Insurance Union, a cor- 
poration. Judgment for the plaintiff, and the defendant appeals. 
Affirmed. 
Fair & Crouch, of Tulsa, and Snyder, Owen & Lybrand, of Oklahoma City, 
for plaintiff in error. F 
Everett Petry and A. E. 
CuLuison, J. 
This is an action by the beneficiary of 
upon a death claim. 
On January 12, 1928, Bertha Mehrton, plaintiff below, recovered judgment 
for $1,000, together with interest against the American Insurance Union, defend- 
ant below. 


Montgomery, both of Tulsa, for defendant in error. 


a life insurance policy to recover 


. 

Defendant denies liability on the ground that the policy had lapsed for non- 
payment of the monthly premium due June 20, 1926, and that the policyholder 
was never reinstated. 

Parties will be referred to as they appeared below. 

Section 305, defendant’s by-laws, provides for the appointment of local repre- 
sentatives, as follows: “The National Board of Directors shall appoint National 
Regents, Cashiers, Special Representatives. * * *” 

Section 932 provides: “Representatives shall have such powers and duties 
only as may be delegated to them by the National Board of Directors.” 

Section 603 provides: “For convenience of administration, subordinate bodies 
to be known as Chapters shall be established and maintained with such powers, 
rights, privileges, duties and obligations as are or may be prescribed. * * *” 

Section 910 fixes the number and names of the elective officers of each 
chapter: “The elective officers of the chapter shall be a president, vice-president, 
secretary, treasurer, etc. * * *” 

Section 910-A: “A cashier shall be appointed for each Chapter by the Na- 
tional Board of Directors and he shall serve as long as he is satisfactory. The 
cashier of any Chapter may be removed at any time by the National Board of 
Directors for neglect of duty, or for conduct unbecoming a member, or for the 
violation of the provisions of the Constitution and Laws of the Society.” 

Section 910-B creates a chapter cabinet, and defines its powers and rights, 
in part, as follows: “The officers of each chapter and its cashier shall constitute 
the chapter cabinet.” * * * 

It will be observed that the cashier of the local chapter is appointed by the 
national board of directors, and is a member of the cabinet. 
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Section 301 provides: “The executive power shall be vested in the National 
Board of Directors, * * * with all the responsibilities and liabilities of a 
controlling or governing board of trustees or directors of a corporation not for 
profit.” 

Section 921, second supplement, defines the powers and duties of the cashier, 
and reads in part as follows: “* * * He shall also receive all money due the 
Society for premiums and from other sources giving a recipt therefor on a form 
authorized by the National Board of Directors; deposit the same in a bank 
authorized by the National Board of Directors in the name of the American 
Insurance Union. * * * ” 

It will be observed that the defendant insurance company, through its na- 
tional board of directors, appoints the cashier of each local chapter as its sole 
agent, or representative of said society, and clothes him with sole power to col- 
lect and receive “all money due the society for premiums and from other sources,” 
etc. 

The plaintiff, in the second paragraph of her petition, says: “That said 
defendant has, and maintains, a system of local organizations, with officers and 
agents authorized to accept members and deliver contracts or policies of insur- 
ance and collect dues, assessments or premiums thereon.” 

Plaintiff further says, in paragraphs 5, 6, and 7 of said petition: 

“On or about the Ist day of May, 1926, Bertha Wylder made application 
for membership in said defendant company through its agent, the said Simon 
Bryan, and paid to said Company the sum of Five Dollars as a membership 
fee and one month’s premium or dues for life insurance in the sum of One 
Thousand Dollars to be paid to this plaintiff upon the death of said Bertha 
Wylder and due proof thereof. Said application was in writing and was delivered 
to the defendant, and plaintiff does not have either the original or a copy 
thereof, but said’ defendant has same and is fully familiar with the contents 
thereof. 

“Thereafter (the exact date being to plaintiff unknown) said application for 
insurance was accepted by said defendant, and on the 9th day of July, 1926, 
there was delivered to said Bertha Wylder, by said defendant, a contract or 
policy of insurance evidencing such acceptance, and wherein it was expressly 
agreed by the defendant to pay to this plaintiff the sum of One Thousand Dol- 
lars, upon the death of said Bertha Wylder. Plaintiff is unable to attach a copy 
of said policy of insurance for the reason that she does not have a copy or the 
original. The original is in the possession of the defendant, and defendant is 
fully informed of the contents thereof. That policy was No. 294910, known and 
designated by defendant as its ‘Legal Reserve Cash Savings Step Rate Policy,’ 
which said policy the defendant is requested to produce at the trial of this 
cause. 

“That on the ——— day of November, and while said policy of insurance 
was in full force and effect, the said Bertha Wylder died. Proof of death was 
thereafter duly made to said defendant Company, in writing, which said proof 
was received, kept, and obtained by said defendant without objection, and with- 
out request for additional proof, or suggestion as to the sufficiency thereof. 
That plaintiff believes said proof to have been fully in accordance with the said 
contract of insurance but if same were in any manner defective or insufficient, 
defendant has by its conduct as aforesaid waived its right to object and is now 
estopped from objecting thereto. 

“On or about the 17th day of March, 1927, the said defendant refused to 
pay to this plaintiff the said sum of One Thousand Dollars due under said 
contract, or any other sum on the ground and for the reason that it claimed 
that said Bertha Wylder was not a member of said defendant company. 


“The said Bertha Wylder and this plaintiff as beneficiary have performed 
all the things required of them under the terms and conditions of said contract 
of insurance and the by-laws of the defendant company except such as may 
have been waived as aforesaid.” 

Defendant, in its answer, makes the following admissions: 


“This defendant, American Insurance Union, for answer to the petition of the 
plaintiff herein, says: 
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“This defendant admits the allegations in rhetorical paragraph No. 1, of said 
petition and admits that on or about the Ist of May, 1926, Bertha Wylder ap- 
plied to the defendant for membership in said association; and further admits 
that on or about the 12th day of May, 1926, said application was accepted and 
an insurance policy was duly issued to the said Bertha Wylder, for the sum of 
One Thousand Dollars ($1,000.00) payable at her death, in accordance with 
the terms and subject to the conditions therein set forth, to the plaintiff herein, 
Blanche Mehrton, mother of said Bertha M. Wylder; and further admits that 
the said Bertha M. Wylder died on or about the — day of November, 1926.” 

Defendant further says that the insurance policy referred to in the preceding 
paragraph contained the following provisions, to wit: “In consideration of the 
application for membership and of the warranty that each and every statement 
and answer made therein is full, complete and true, and of the further war- 
ranty by the application that they are the only statements and answers upon 
which this contract is made, the American Insurance Union does hereby receive 
into its membership Bertha M. Wylder of Barnsdall, Oklahoma, insuring the 
life of said member in the sum of one thousand dollars ($1,000.00) payable to 
Blanche G. Wylder, Mother, within sixty days after the approval of satisfactory 
written proofs of the death of said member and the cancellation and surrender 
of this policy.” 

Defendant, further answering, sets out section 104 of its by-laws, which 
reads as follows: 

“Premiums and Chapter Dues IVhen Payable. Sec. 104. On the first day of 
each and every calendar month of the year, there shall be due on each and 
every policy in the Life Division, a monthly premium and monthly Chapter dues. 
All premiums and monthly Chapter Dues shall be paid on or before the 20th 
day of each month, without notice. Said payment shall be made to the Cashier 
by each and every member of the Society and by the person responsible therefor, 
under each and every Junior policy. No Chapter nor cashier nor Chapter Officer 
or National Officer, nor Representative, nor any person whomsoever has or 
shall have the right or power to waive this obligation. Any of said premiums 
may be paid quarterly, semi-annually or annually in advance, thus enabling a 
member to guard against lapsing himself. 

“When Member Lapses Himself. Sec. 104. If the premium and Chapter Dues 
are not paid on or before the 20th day of the calendar month, the member lapses 
himself, and all rights, privileges and benefits cease without notice or action of 
any kind.” 

Defendant further admits: “The membership of the said Bertha M. Wylder 
and the policy aforesaid contained (continued) in full force and effect from 
the 12th day of May, 1926, until the 20th day of June, 1926, at which time said 
membership lapsed and said policy became null and void because of the failure 
of the said Bertha M. Wylder to pay her monthly premium of 65c (sixty-five 
cents) which was due on the first day of June, 1926, and because of her failure 
to pav her Chapter dues on the Ist day of June, 1926.” 


Defendant also admits that, if a member of its society should permit his 
policv to lapse, he may be reinstated (section 106-A): “Any one lapsing in the 
health and accident division may be reinstated at any time within six months while 
in good health, by making application on the printed form provided by the com- 
pany and by paying the current monthly premiums to the cashier.” 


With regard to reinstatement in the life division, section 106, defendant’s 
hy-laws, provides: “After the 20th day of the calendar month in which a lapse 
occurs, any member in the Life Division who has lapsed, mav be reinstated at 
anv time within six months, upon the following conditions: (1) By depositing 
with the Cashier of this Chapter all unpaid premiums and dues and a reinstate- 
ment fee of ten (10) cents. (2) By making application for reinstatement on the 
printed form provided by the Society which application shall be attested and 
forwarded by the Cashier to the Home Office. If the same is approved by the 
Medical Director the certificate of such member shall become valid provided all 
the conditions of reinstatement have been met. The accepting and receipting for 
the premiums or Chapter dues or reinstatement fee by the Chapter or Cashier, 
or any Chapter Officer, or National Officer or Representative, or any person 
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whomsoever, shall not have the effect of reinstating such lapsed member or ren- 
dering his certificate valid until his application for reinstatement has been ap- 
proved by the Medical Director.” 

Plaintiff, replying to defendant’s answer, says: 

“The plaintiff specially denies that the: status of Bertha Wylder as a mem- 
ber of said defendant Company was lapsed or forfeited on the 20th day of 
June, 1926, or at any other time; but that if she should be in error as to the 
legal status of said insured as a member of said defeudant Company on said 
date, that said defendant by delivering to said insured said policy of insurance 
on the 9th day of July, 1926, and accepting the premiums and dues thereon as 
alleged in plaintiff’s petition waived such forfeiture, if any had occurred, and 
is estopped to now claim that such lapse or forfeiture had occurred. 

“The plaintiff further alleges that at a time to plaintiff not exactly known, 
the said insured was advised by one Simon Bryan, the agent of the defendant, 
that the membership of said assured had lapsed on the 20th day of June, 1926, 
and thereupon said insured made application in due form in writing for re- 
instatement in accordance with the by-laws of said defendant, and delivered the 
same to defendant. That said defendant retained same and plaintiff does not have 
a copy thereof. That said defendant at no time notified insured of any action 
thereon, but continued to retain and still retains the premiums and dues paid by 
the insured without objection, and is now estopped to claim that it did not re- 
ceive such application or to claim that same was not approved by its medical 
examiner or other officer.” 

Defendant contends that the premiums and chapter dues were not paid on 
or before the 20th day of each month as required by its by-laws, and for that 
reason said policy has lapsed. 

Defendant further contends that the first premium was due June 1, 1926, but 
might be paid as late as June 20th. We cannot agree with this contention. 

Defendant admits the application for insurance was made April 20, 1926, and 
that a membership fee and one month’s premium accompanied said application. 
Defendant also admits that the policy in question was not delivered to the in- 
sured until July 8, 1926. 

Section 1003, defendant’s by-laws, provides: “An applicant shall not become 
a beneficial member of any division or entitled to any benefits until his applica- 
tion shall have become approved by the Medical Director, nor until he has paid, 
while in good health, the premium and dues required by the National Board of 
Directors and Chapter, nor until he has been elected, obligated, and initiated 
in accordance with the laws of the society, nor until his certificate (policy) has 
been delivered. * * *” 

It certainly will not be contended that any benefits could ever accrue to the 
insured until the delivery of the policy of the insured. 

The record clearly shows that the defendant company had received the ap- 
plicant’s money (membership fee and one month’s premium) on April 20, 1926, 
but did not deliver the policy until July 8, 1926. 

[1-3] It is our view, and we hold, that the premium payment accompanying 
the application of April 20, 1926, did not, and could not, be accepted or regarded 
as a premium payment until after the delivery of the policy July 8, 1926, and 
did in fact, and under defendant’s by-laws, become the monthly premium pay- 
ment for the month of July. 


The record further shows that two more monthly premiums were paid at 
the time of the delivery of the policy, to wit, July 8, 1926. 

Having held that the April payment was applicable to the month of July, 
it would necessarily follow that the two additional payments on July 8th would 
be applied to the payment of the premiums for the months of August and Sep- 
tember, which payments would keep the policy in force until October 1, 1926, 
and that said policy could not lapse until October 20, 1926. 

Defendant contends that Bertha Wylder, the insured, failed to pay her 
monthly premium for the month of June, 1926, and for that reason her policy 
lapsed; that she was not a member of the local chapter nor a policyholder in 
the association at the time of her death. The above contention is not borne 
out by the law or evidence in the instant case. 
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Having held that the April premium which accompanied the application should 
be applied as the July monthly payment (the policy not having been delivered 
until July 8, 1926), it very logically follows that no premium payment was due 
for the month of June, 1926. 

The testimony shows that all the monthly payments on the policy in question 
were paid by the insured, as they fell due, including the November payment; 
November being the month in which the insured died. 

The whole trouble in this case was caused by the unwarranted contention 
of the defendant insurance company that the monthly premium payments were 
not paid when they fell due, to wit, on the Ist day of each month. 

Defendant’s by-laws specifically provide that the monthly payments may be 
paid on or before the 20th day of each month. Defendant’s by-laws also pro- 
vide that these monthly premium payments must be paid to the cashier of the 
local chapter, who is appointed by the insurance company, and by him trans- 
mitted to the home office. Defendant’s attorney and all witnesses for defendant 
admit and testify that all the monthly premium payments were paid, by the in- 
sured, to their regularly appointed local representatives as required by the by-laws. 

Defendant’s local cashiers, appointed by such defendant company, at Barns- 
dall and Pawhuska, both testify that said cashiers are not required to report 
fees collected until after the 20th day of each month, that they did receive all 
monthly premium payments as they fell due from the insured, and that they 
(cashiers) transmitted the same to the home office of the insurance company. 

The defendant further contends that the insured allowed her policy to lapse. 
This contention, as heretofore mentioned, is based upon the fact or claim that 
the defendant did not receive the monthly payments until after the 20th of each 
month. 

The record shows clearly that the insured, under the direction of defendant's 
legally appointed agents, prepared and transmitted all necessary and _ requisite 
papers for reinstatement of the insured; that defendant insurance company held 
and retained said papers, and made no report on the same until a technical de- 
fense was discovered. 

If it could be said by any legal or logical reasoning the policy had lapsed— 
which we do not admit as true,—the conduct of the defendant in calling upon 
the insured to execute, sign, and transmit to defendant a reinstatement applica- 
tion, and it appearing that the insured fully complied with said request, and 
it further appearing defendant received said reinstatement application, kept and 
retained the same, without objection to the sufficiency thereof, the defendant 
is estopped from setting up the defense of non-payment. 

We find from the evidence and the circumstances surrounding the entire 
transaction that the policy sued on had not lapsed; that all the irregularities com- 
plained of by defendant insurance company were mere pretexts. 

The facts and circumstances in the case in no wise sustain said contention 
It looks to us as being purely hypocritical in its nature and wholly unwarranted. 
The court will not permit such unethical conduct to sway it from determining 
the rights of litigants. 

We are of the opinion, and hold, that the defendant by its conduct waived 
the purported defenses herein pleaded as against plaintiff’s right to recover. 

We deem it entirely unnecessary to devote further consideration or discus 
sion to the many assignments of-error raised by the defendant. 

The judgment of the lower court is affirmed. 

Lester, C. J., and Riley, Swindall, Andrews, McNeill, and Kornegay, I}. 
concur. 

Clark, V. C. J., and Hefner, J., absent and not participating. 


McCLEERY v. WOODMEN OF THE WORLD et al. 
Supreme Court of Oregon. June 2, 1931. 
299 Pacific Reporter 1004. 
1. INSURANCE. 
Before insured’s death, right of beneficiary agreeing to pay assessments in 
return for share of benefit certificate held “expectant” and “contingent.” 
Before death of insured, who was a member of a fraternal corpora- 
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tion, right of beneficiary was “expectant right,” since it depended on the 
continuation of existing circumstances, namely, payment of assessments 
in order to keep benefit certificate in good standing, and also depended 
on death of insured, and it was “contingent right,” since it depended on 
the performance of a condition or happening of event before another 
event or condition happened or was performed, namely, payment of as- 
sessments and keeping benefit certificate in force until insured’s death. 
(For other cases, see Insurance, Dec. Dig. § 783.) 
2. INSURANCE. 

Right of beneficiary agreeing with insured to pay assessments on benefit 
certificate in return for share thereof is not “vested” until insured’s death (Code 
1930, § 46-706). 

Since the right, to be a “vested right,” must be an immediate fixed 
right of present or future enjoyment, or a right perfect in itself and not 
dependent on a contingency, right of beneficiary to the fund or benefit 

is not, until after insured’s death, a “vested interest” within Code 1930, 

§ 46-706, forbidding a beneficiary to obtain any vested interest in the 

benefit until it has become due and payable on the insured member's 

death. 

(For other cases, see Insurance, Dec. Dig. § 783.) 

Department 2. 

Appeal from Circuit Court, Multnomah County; Walter H .Evans, Judge. 

On petition for rehearing. : 

Petition denied. 

For former opinion, see 297 P. 345. 

Guy L. Wallace, of Portland (Roscoe P. Hurst, of Portland, on the brief), 
for appellant. 

Robert R. Rankin, of Portland, for respondents. 

BEAN, C. J. 

Counsel for defendant Winifred A. Steele, in an earnest petition for rehear- 
ing, contends that the decision reached by the court in the former opinion, 297 
P. 345, is not supported by authorities. This declaration ignores the authori- 
ties cited in our former opinion, and, upon the main question, as far as we dis- 
cover, fails to discuss them. 


Among other authorities, upon the pivotal question in the case, is_ cited 
45 C. J. p. 199, § 161, which deals with the right of a member of a mutual bene- 
fit association to contract with a beneficiary for an advancement of money to 
the member or for the payment of dues and assessments by a beneficiary, so 
that the member would be precluded, upon a compliance with the terms of the 
contract, from afterwards changing the beneficiary. 

Counsel criticizes the mention of “equitable interest” in connection with 
“expectancy” in defining the right of McCleery, the beneficiary. The only 
necessity for a definition of the right of McCleery, as a beneficiary, is to show 
that he did not have or obtain a “vested interest,’ so as to come within the 
inhibition contained in section 46-706, Oregon Code 1930, which provides that 
“no beneficiary shall have or obtain any vested interest in the said benefit 
until the same has become due and payable upon the death of the said member.” 
We therefore consider whether the claim of McCleery, by virtue of his con- 
tract with Young, the member, was a vested interest. Counsel, in a portion 
of his brief, seems to agree with the court that it was an expectancy. As we 
view it, the definition is not material to the determination of the case, except 
to show that it is not a “vested interest.” As an excuse for referring to “equit- 
able interest,” we again refer to 7 Cooley’s Briefs on Insurance (2d Ed.) p. 
6432, referred to in our former opinion, where a portion of the language reads 
as follows: “Generally, it may be said that, if sound equities exist in favor of 
the original beneficiary of an insurance certificate, the insured is estopped to 
substitute a second beneficiary, whose status is purely that of a volunteer. * 
* * (Citing authorities.) * * * the right of the member to change the certificate 
at will is limited by the equitable right acquired by the beneficiary.” 

The writer is inclined to the belief that the contract right of McCleery with 
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Young to pay the dues and assessments may be described either as an “expec- 
tancy,” or a “contingency,” or as an “inchoate interest.” However we pass this 
definition, except for the purpose of showing that the right, conferred by the 
contract prior to the death of the member Young, was not a vested right, and 
the contract was therefore not repugnant to the statute referred to. 

“A right is ‘vested’ when there is an ascertained person with a present 
right to present or future enjoyment; it is ‘expectant’ when it depends on the 
continuation of existing circumstances, such as the right of an heir to inherit, 
provided he survives his ancestor and the ancestor dies seized and intestate; 
and finally, a right is ‘contingent’ when it depends on the performance of some 
condition or the happening of some event before some other event or condition 
happens or is performed.” 6 R. C. L. p. 308, § 294. 

[1] As applied to the present case, prior to the death of the member Young, 
the right of the beneficiary, McCleery, was expectant, as it depended on the 
condition of existing circumstances, to wit, the payment of the assessments in 
order to keep the benefit certificate in good standing, and also depended upon 
the death of the member. The right of McCleery prior to the death of Charles 
E. Young was contingent, as it depended upon the performance of a condition, 
namely, the payment of the assessments and the keeping of the benefit certificate 
in force before and until the death of the member. 

[2] The right of the beneficiary to the fund or benefit is not a vested right 
within the meaning of section 46-706, Oregon Code 1930, until after the death 
of the member. A vested right “is an immediate, fixed right of present or future 
enjoyment; a right perfect in itself, and which is not dependent upon a con- 
tingency.” 40 Cyc. 199; 12 C. J. 955, § 485. The right or interest of McCleery 
in the benefit fund did not become vested or perfected until after the death of 
Young, but was dependent upon the payment of the assessments. 

A careful examination of the text-books and cases cited in our former opin- 
ion, and some authorities since examined, convinces us that it is settled law, 
where a beneficiary makes a binding contract with a member, based upon a 
sufficient consideration, namely, the payment of dues and assessments so long 
as the member lives, by which such beneficiary is to receive a certain portion of the 
benefits and the contract is carried out in full by the beneficiary, the member, 
in this case Young, cannot substitute a different person as beneficiary for that 
portion of the benefit which he has contracted shall be paid to the contractee 
upon the death of the member. 

We conclude that the contract made hetween McCleery and Young, the 
member, was not for a vested interest in the benefit prior to the death of Young, 
within the provision of the statute, and was not prohibited by the statute. 

No rule of the Woodmen of the World is suggested with which such a 
contract would conflict. 

The petition for rehearing is denied. 

Brown and Belt, JJ., concur. 


AMERICAN CENTRAL LIFE INS. CO. v. ALEXANDER. No. 3606. 
Court of Civil Appeals of Texas. Amarillo. April 29, 1931. 
Rehearing Denied May 27, 1931. 

39 Southwestern Reporter (2d) 86. 

1. INSURANCE. , aa 
3urden is on insurer to establish that insured committed suicide. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 
2. INSURANCE. } _ 
Insurer eld not to have established that insured committed suicide. 
(For other cases, see Insurance, Dec. Dig. § 665[6].) 
4. INSURANCE. . : - 
Insurer held not required to give notice that it would not be bound by life 
policy containing incontestable clause in order to avail itself of defense of mus- 
representation in application, where death occurred within contestable period (Rev. 
St. 1925, art. 4732, subd. 3; art. 5044). 


(For other cases, see Insurance, Dec. Dig. § 390.) 
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6. INSURANCE. 

False representations to avoid life insurance policy must have been inten- 
tional and with design to deceive or defraud. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

7. INSURANCE. 

Where alleged misrepresentation made in application for life policy was 
not charged to have been intentional, defense of misrepresentation could not 
defeat recovery. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

8. INSURANCE. 

Insurer’s answer which failed to allege that insured’s death was brought 
about by act of his intending to take his own life eld not to present defense to 
action on life policy. 

(For other cases, see Insurance, Dec. Dig. $ 640[3].) 

9. INSURANCE. 

$750 attorney’s fees for services rendered, in obtaining $2,000 judgment on 
life policy, held not excessive (Rev. St. 1925, arts. 1862, 4736). 

(For other cases, see Insurance Dec. Dig. § 602.) 

Appeal from District Court, Lubbock County; Clark M. Mullican, Judge. 

Action by Mrs. Lorine M. Alexander against the American Central Life 
Insurance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Douglas & Spiller, of Lubbock, for apfellant. 

R. A. Baldwin, of Slaton, for appellee. 

RANDOLPH, J. 

Mrs. Alexander sued the American Central Life Insurance Company on a 
life insurance policy issued by said company upon the life of her husband, 
Chester Lloyd Alexander, for $1,000 face of the policy, $1,000 under the double 
indemnity clause of same, interest, 12 per cent. penalty, and reasonable attorney's 
fees. 

The insurance company defended on the ground that the insured committed 
suicide and further pleaded a misrepresentation by the insured, to which 
latter plea the plaintiff excepted and the trial court sustained said exception. 

The jury, in response to special issues, found that the insured did not in- 
tentionally kill himself, and that $750 was a reasonable attorney fee, and on 
these findings the trial court entered judgment in favor of appellee for $3,067, 


being $2,000 on the policy, $77 interest, $240 penalty, and $750 attorney fees, and 
from this judgment appeal is had to this court. 

The appellant insists that the evidence excludes every other reasonable hy- 
pothesis than that the insured committed suicide; that there is no evidence 
upon which to base a contrary conclusion; and that, as the burden was on ap- 
pellee to prove accident, it was entitled to an instructed verdict. 

We will preceed with the discussion of the 


evidence to determine these 
questions, 


The deceased was a married man, ‘approximately thirty years old at the 
time of his death. He was an employee of a wholesale grocery company and was 
a stout healthy man. From the testimony of his employer, it appears that the 
deceased had been working for him for four years and was in no danger of 
losing his job. The evidence also discloses that he was a genial pleasant man 
and was not of the gloomy or morose type. There is nothing in the record 
which discloses that he ever had any financial or marital trouble or any other 
troubles which would furnish a motive for his committing suicide. 

On the day of his death, deceased went home to his noon meal. He also 
went home at his usual time about 6 o’clock in the afternoon and carried some 
groceries, but did not eat supper, as he said he had something down in town. 
At noon he asked his wife to have a tank of hot water for him to take a 
bath that night, and when he came home at 6 o'clock his wife asked him if he 
did not want his bath and he said he would be back in a short time to take 
his bath. He did not usually stay out late at night, but on this occasion he did 
not come home until about 1 o’clock. 
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After he returned to town from home that night, his whereabouts up until 
1 o’clock were accounted for only up to 9 o’clock. A man by the name of Wil- 
liams, who was engaged in the transfer business in Slaton, testified that the 
deceased came to his place of. business about 7 o’clock or 8 o’clock, between 
sundown and dark, and when he came in he had some liquor with him, a small 
flat bottle which the witness thinks was a half-pint bottle, from which they 
took a. drink. They talked quite a while and then went over to the skating rink, 
but before leaving his (Williams) place of business they took another drink. 
The witness testified that he “killed the bottle.” He further testified that he 
never took more than three drinks with deceased in his life. When deceased 
came to witness’ place, he acted as he usually did, was jovial and friendly. The 
witness at that time, at the time deceased came to his shop, did not smell any 
whisky on his breath. When they arrived at the skating rink, he (the witness) 
put on skates and saw deceased no more. 

The witness Selman owned and ran the skating rink and was also constable. 
When Williams and deceased came to his rink, he saw deceased, who did not 
skate any. Deceased called to him “Hello Sam.” In about three or five minutes 
deceased came to where he was and asked him how his business was getting 
along and remarked, “You have a nice crowd here tonight.” The witness tes- 
tified he told deceased to go over and put on skates and deceased said, “I am 
going to get it done tonight.” This was about 9 o’clock. The witness noticed 
nothing unusual in deceased’s conduct, he was just in a jovial jolly mood, the 
same as usual. There is some controversy as to what the deceased said, but 
the witness testified to the expression above quoted. 

The deceased’s whereabouts were not accounted for from that time until he 
arrived home about 1 o’clock. When he arrived at home the testimony of his 
wife gives a clear account of what transpired. She testified, in substance and 
in part, that when her husband got home she unlocked the door and let him 
in and when he got in he went to his trunk, prowling around in his trunk, 
and appeared to be hunting for something. The trunk was in front of the door 
leading from the living room. The house faces west, had the living room on 
the northwest, bedroom on the south, and bedroom on the east, with bathroom 
between the two rooms, having doors connecting with each. The north side of 
the house, east of the living room on the north, were the dining room and 
kitchen. She asked him what he was hunting for and he said, “I am hunting 
for my ducks.” She told him there were no ducks in there. He then went through 
the bedroom door into the bath, then into the back bedroom and she followed 
him, and found him at the closet in the back bedroom. There was a shotgun 
and a rifle in there. He took out the shotgun and leaned it over, then picked 
up the rifle, opened it and looked in it, and then set it back. Then he picked 
up the shotgun, breached it, and looked into it. She then asked him, “What in 
the world are you doing?” He replied, “I am hunting my ducks and you won’t 
tell me where they are at,’ and she said to him, “Come on and let’s go to bed.” 
He then said, “You know where my ducks are but you wont tell me.” She told 
him, “They are your Daddy’s ducks that you are talking about. Put them back 
and let’s go to bed.” He put both guns back. He then went and leaned against 
the bathroom door and cried and said that she knew where his ducks were but 
would not tell him. She again told him to come and go to bed. He went through 
the back into the front bedroom and she heard a shot and ran in there and 
he was lying on the floor. It appears that his pistol was in a closet lying on a 
high shelf. When other parties found him he was lying on his back, his feet 
were near the closet door, his pistol lying on one side of him and the scabbard 
on the other side. He had a buliet wound on the right side of the head, ranging 
down toward the left side, but the bullet had no exit, having lodged in the 
back of his head, low down. 


There was another wound on his head which cannot be and is not accounted 
for. There are several circumstances urged by cach party to sustain their ver- 
sion of suicide and accident, but we will consider only one of them. There was 
only a slight powder burn where the bullet entered. The doctor who shaved the 
hair from around the wound so testified. 

It is clear from the evidence that the deceased had no motive for suicide. 
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Whether or not he killed himself with suicidal intent was a question submitted 
to the jury, which was answered in the negative. 

In explanation of his calling for his “ducks,” the plaintiff proved by the 
deceased’s father, who was a farmer in the neighborhood of Slaton, that large 
numbers of wild "ducks had been destroying his crops, and that he had arranged 
with the deceased to come out and help him kill them. Further, it is the con- 
tention of the plaintiff that the other wound in his head or on his head and 
unaccounted for, had been received by him before he reached home, and _ that 
he appeared at home semiconscious only from the effect of that wound. 

[1, 2] The rules governing the disposition of the questions in this case are 
clearly and thoroughly discussed by this court in the case of United Fidelity 
Co. v. Adair, 29 S.W.(2d) 940, and by the Commissicn of Appeals in the same 
case in 29 S.W.(2d) 944, and we follow the principles laid down therein. By 
reference to those decisions we avoid the necessity of an extended discussion 
of the law in this case. We will say, however, that the burden is on the ap- 
pellant to sustain its defense of suicide, and that the deceased intentionally took 
his own life and this it has not done by excluding every other reasonable hypothe- 
sis except that of suicide. 

The appellant presents the following proposition of error on the part of the 
trial court: The insurance company, not being required, under the law, to give 
notice that it will not be bound by the policy in order to avail itself of the de- 
fense of misrepresentation in the application, the trial court erred in sustaining 
an exception to its pleading setting up that defense, and the answer of the insur- 
ance company that representations were made in the application which were false 
and which induced the company to issue the policy, and that the company would 
not have issued the policy had it known of the falsity—the misrepresentations 
alleged were material to the risk, and the court committed error in sustaining the 
exception to the allegations of said answer. 

The answer of the insurance company contains the following allegations as 
to the misrepresentations in the application of the deceased for insurance: 

“The defendant would show that it is not liable on said policy because of 
the following facts: prior to the issuance of the same the said Chester Lloyd 
Alexander submitted to the plaintiff, through its duly authorized agent, G. W. 
Sounds, an application for the issuance of the policy sued upon, which applica- 
tion was duly signed by the said Alexander, and among other 


c things contained 
the following: 


““Declarations of applicant in lieu of medical examination: 

“In continuation of and forming a part of my application to the American 
Central Life Insurance Company, I declare that the statements and answers hereiv 
are complete and true without exception. 

““(a) To what extent do you use alcoholic beverages? None. 

““(b) Have you ever used them to intoxication? No.’ 

“That the said application containing the above language and representations 
by the said Alexander was presented to the defendant herein and was the basis 
of the issuance of the policy to the said Alexander, and that the declarations 
hereinabove quoted and alleged were believed by the defendant herein and retied 
upon by it in the issuance of said policy; the defendant would show that said 
answers are false, and especially the answer to the question “Ilo what extent do 
you use alcoholic beverages?’; for the reason that the said Alexander for a long 
time prior to and after the making of said representations did use alcoholic 
beverages, and the answer to said question ‘none’ was false; and the defendant 
further says that the said Alexander for a long time prior to and after the 
making of said representations habitually used alcoholic beverages and that he 
was often under the influence of alcoholic beverages and drinks and was often 
intoxicated before and after the making of said representations, and that his 
answer to the question, ‘Have you ever used them to intoxication?’ was false 
and untrue.” 

The appellee contends that: “There being no proof that the policy sued on 
contained an incontestable clause, merely pleading such is not sufficient and ap- 
pellant having pleaded no notice to the insured or to the beneficiary of its re- 
fusal to be bound on the policy by reason ot the alleged misrepresentations of 
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insured in his application, in compliance with article 5044, was barred as a matter 
of law from defending an action brought on the policy on the grounds of mis- 
representations and that the Court committed no error in sustaining the excep- 
tion on said ground.” 

In one of the paragraphs of appellant’s answer it was pleaded that the in- 
surance policy contained a clause that the policy was incontestable after two years 
except for nonpayment of premiums, and that the deceased had killed himself 
within the first year after said policy was issued and within the contestable 
period, and appellant was therefore not liable except for the first year’s premium. 

[3] The trial court having sustained an exception to the appellant’s pleading 
wherein it alleged that the insured represented that he did not indulge in the 
drinking of intoxicating liquor, and the appellant having reserved a proper ex- 
ception to the court’s action, its failure thereafter to offer evidence in support 
of such stricken allegation can in no wise affect its right to have us pass upon 
such action of the trial court in sustaining such exception. 

[4] The appellant contends that the insurance company is not required, under 
the law, to give notice that it will not be bound by the policy in order to avail 
itself of the defense of misrepresentation in the application, and that the court 
erred in sustaining such exception noted above. 

So far as this court is concerned, this question has been settled adversely to 
appellee in the case of Gorman v. Jefferson Standard Life Insurance Co., 275 
S. W. 248, 250. In that case the various articles of the statute which appellee 
insists requires the giving of ninety days’ notice have been thoroughly con- 
sidered, and the opinion of Judge Jackson says: 

“Appellant * * * challenges the correctness of the action of the trial 
court in rendering judgment against her, and asserts that a misrepresentation in 
an application for life insurance to be mterial to the risk assumed must be one 
which actually contributes to the contingency upon which the policy becomes due 
and payable. 

“Appellee replies thereto with a counter proposition that the policy contained 
a clause declaring it to be incontestable after 1 year from the date of the issue, 
and articles 4947 to 4951, V. S. C. S. [now article 5043 et seq., 1925], have no 
application. 

“In 1903 the Legislature enacted articles 4947 to 4951 of V. S. Cc. S. and 
article 4947 provides in substance that any provision in a policy of insurance 
contracted for in this state which provides that the answers or statements made 
in the application for such insurance if untrue or false, shall render the policy 
void or voidable, shall be of no effect, and constitute no defense to a suit brought 
upon such insurance policy— 

“Unless it be shown upon the trial thereof that the matter or thing mis- 
represented was material to the risk or actually contributed to the contingency 
or event on which said policy became due and payable, and whether it was 
material and so contributed in any case shall be a question of fact to be determined 
by the court or jury trying such case.’ 

“Article 4951, referring to the articles preceding, one of which is article 4947, 
among other things, provides: 

“The provisions of the foregoing articles shall not apply to policies of life 
insurance in which there is a clause making such policy indisputable after two 
years, or less, provided premiums are duly paid.’ 

“The policy issued by appellee in the instant case provides that after one 
year it shall be incontestable for any cause, except nonpayment of premiura, and 
the decaesed died within the year, consequently, if these articles control, appellee’s 
defense, based on fraud and misrepresentations, would not be affected or limited 
by the provisions thereof. * * * 

“In 1909 the Legislature enacted article 4741 [now article 4732, 1925 statutes] 
which provides that no policy of life insurance shall be issued or delivered in 
this state unless it shall contain: 

“*A provision that the policy, or policy and application, shall constitute the 
entire contract between the parties and shall be incontestable not later than two 
years from its date, except for nonpayment of premiums.’ 

“After this article became effective, it was no longer left to the option or 
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election of the insurance companies whether or not they would insert the incon- 
testable clause in their life insurance policies, but was made mandatory. * * * 

“We conclude, therefore, that the correct ruling is made in the case of 
Guarantee Life Insurance Co. v. Evert [Tex. Civ. App.], supra [178 S. W. 643], 
and that the articles of the statute 4947 to 4951 are not applicable to policies 
issued after December 31, 1909, but the law as found in the act of 1909 is con- 
trolling.” 

If the act of 1909, which is carried forward into subdivision 3 of article 
4732, is controlling, as decided .in the Evert and Gorman Cases, then there is no 
requirement that the insurance company shall give notice that it will not abide 
the contract of insurance, and the trial court erred in sustaining the plaintiff’s 
exception to the defendant’s answer because of its failure to specifically plead 
that it had given such notice. 

[5-8] There are, however, other grounds upon which defendant's answer 
is lacking in presenting a legal defense. It is not alleged that the misrepresenta- 
tions were intentionally made by the insured for the purpose of misleading the 
defendant and in inducing it to issue the policy sued on. Neither is it alleged 
that the insured intentionally killed himself. Under the allegtions in the defend- 
ant’s answer, it might be true that the deceased killed himself, yet he may have 
done so accidentally and there can be no indulgence, in the face of a special 
exception, of the doctrine of reasonable intendment. That doctrine is only applied 
as against a general demurrer. 

If misrepresentations were not intentionally made for the purpose of de- 
ceiving the defendant and causing it to act in issuing the policy, such misrepre- 
sentations offer no legal defense upon the ground of fraud. 

Not only must it be alleged that the representations were false, but also 
that they were intentionally made for the very purpose of deceiving the defend- 
ant. Gorman Case, supra. False statements, to avoid insurance policies, must have 
been intentional and with design to deceive or defraud. Westchester Fire Ins. 
Co. v. Wagner, 24 Tex. Civ. App. 140, 57 S. W. 876, writ denied. 

\s the defense of false representations made in the application is not charged 
to have been intentional, and as the defendant failed to allege that the insured’s 
death was brought about by an act of his intending to take his own life, these 
defenses cannot defeat a recovery. 

[9] The appellant attacks as excessive the attorneys fees awarded the appellee 
in this case 

Article 4736, Revised Civil Statutes of Texas 1925, authorizes the recovery of 
attorneys fees in these insurance cases. Article 1862 of the same statutes pre- 
scribing the powers and jurisdiction of the Court of Civil Appeals requiring a 
remittitur, reads as follows: “In civil cases appealed to a Court of Civil Appeals, 
if such court is of the opinion that the verdict and judgment of the trial court 
is excessive and that said cause should be reversed for that reason only, then 
said appellate court shall indicate to such party, or his attorney, within what 
time he may file a remittitur of such excess. If such remittitur is so filed, then 
the court shall reform and affirm such judgment in accordance therewith; if not 
filed as indicated, then to be reversed.” 

The various Courts of Civil Appeals who have decided questions arising 
under this last article have limited their authority to require a remittitur where 
they are of the opinion that the fee is excessive. Great Southern Life Insurance 
Co. v. Johnson, 13 S. W. (2d) 424. This rule was also applied by Judge Pleasants 
of the Galveston Court in the case of Southland Life Insurance Co. v. Norton, 
9 S. W. (2d) 752. However, the Commission of Appeals, with the express 
approval of the Supreme Court in this last-named case wherein the Supreme 
Court had granted a writ of error, 5 S. W. (2d) 767, 768, has held that the 
power and jurisdiction of the Court of Civil Appeals under the last above quoted 
article holds otherwise. That court says: 

“The above statute provides for a reasonable attorney fee for the prosecution 
and collection of such loss. This means such a fee as would be reasonable for a 
litigant himself to pay his own attorney for prosecuting the case, and not a 
speculative or contingent fee based upon the uncertainty of the litigation. As 
applied to the case at bar, it is the purpose and object of the statute to allow the 
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plaintiff a reasonable sum for a competent attorney, or firm of attorneys, to 
represent him in the case and prosecute the litigation, and the statute does not 
contemplate a fee for more than one attorney or firm of attorneys. * * * 

“The Court of Civil Appeals, in passing on the question as to whether the 
verdict and judgment are excessive as to attorney fees, as above stated, holds 
in effect that they are bound by the direct testimony in the record bearing on 
this issue. We do not agree with this holding. Under article 1862, above quoted, 
the Court of Civil Appeals has the right to look to the entire record in the case 
before them, and to view the matter in the light of the testimony, the record 
before them, the amount in controversy, and their own common knowledge and 
experience as lawyers and judges.” 

The Galveston Court interprets this holding to mean that the Court of Civil 
Appeals has the power and jurisdiction to set aside the verdict of the jury and 
to render such judgment in favor of the plaintiff for such attorney's fees as 
seems to them fair and reasonable in the light of all the other testimony in 
the record and from their own common knowledge and experience as lawyers and 
judges and render judgment accordingly. 

The plaintiff has alleged in her petition that she is entitled to a reasonable 
attorney's fee. Under the evidence in the case and all the evidence in the case, 
it appears that a reasonable attorney’s fees in this case is $750, for which the 
trial court rendered judgment. This testimony and this finding, according to our 
understanding, is a matter within our discretion to pass on as reasonable for the 
services rendered. 

In the Johnson Case, supra, this court held that a judgment for $750 was 
not warranted in that particular case, because the evidence in that case showed 
that a reasonable fee was from $450 to $500, and required a remittitur of $250 
from the judgment therein recovered. 

In this case the evidence justifies a judgment for $750 under the testimony 
in the case and under the finding of the jury. This we are loth to disturb, but 
under our view of the Norton Case as held by the Commission of Appeals, 
with the approval of the Supreme Court, it devolves on us to render such judg- 
ment as the entire record in the case before us, in the light of the testimony, 
the amount in controversy and our own knowledge and experience as lawyers 
and judges, to ascertain a reasonable fee for the services herein performed. 

We have carefully considered the record and find that the fee allowed is 
very little in excess of the amount of the fee allowed in the Norton Case, 
supra, by the Commission of Appeals. 

In this case, therefore, from all of such record and from our own common 
knowledge and expeience as judges and lawyers, we have arrived at the con- 
clusion from the services rendered in this case that the fee of $750 is not 
excessive and here render judgment for the plaintiff in aid of the jury’s verdict 
for the sum of $750 attorney’s fees. ; 

We therefore affirm the judgment of the trial court. 





GRAND COURT OF TEXAS, ORDER OF CALANTHE, v. SMITH 
No. 10794. 
Court of Civil Appeals of Texas. Dallas. April 11, 1931. 
Rehearing Denied June 6, 1931. 
39 Southwestern Reporter (2d) 184. 

2. INSURANCE. ; ; ¥ 

Rendering judgment for beneficiary suing on benefit certificate held tunda- 
mental error, where beneficiary failed to allege relationship to, or dependency 
upon, insured (Vernon’s Ann. Civ. St. art. 4831). 

Vernon's Ann. Civ. St. art. 4831, provides that the payment of death 

benefits shall be confined to named relations or to persons dependent upon 

the member, and that within the above restrictions each member shall have 

the right to designate his beneficiaries. Beneficiary merely alleged that she 

was named sole beneficiary in the policy. 
(For other cases, see Insurance, Dec. Dig. § 815[1].) 
Appeal from Grayson County Court; A. Z. Noble, Judge. 
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Action by Eliza Smith against the Grand Court of Texas, Order of Calanthe. 
From the judgment, defendant appeals. 

Reversed and remanded. 

R. D. Evans, of Waco, for appellant. 

W. J. Durham, of Sherman, for appellee. 

VAUGHAN, J. 

Appellee instituted this suit on a benefit certificate issued by appellant to one 
Helen Poole, a deceased member of its order, to collect insurance in the sum of 
$300, for expense of burial, $75, and sick benefits due the deceased from July 1, 
1928, to July 1, 1929, at $2 per week, less $5.40 for dues and premiums deducted, 
for interest on the entire sum at the rate of 6 per cent. per annum. The cause 
was submitted to the jury on the following special issues: “Question No. 1: Was 
Helen Poole incapacitated by sickness of January 1, 1929? Question No. 2. Was 
Helen Poole in good standing in the Dalton Court, Order of Calanthe of Texas 
January 1, 1929? Question No. 3. Were the officers of Dalton Court, Order 
of Calanthe of Texas, at Denison, Texas, notified of the sickness of Helen Poole, 
if she was sick, between July 1, 1928 and January 1, 1929?” Each issue was ans- 
wered “Yes.” and on said verdict the court rendered judgment for appellee in the 
sum of $473.60. This appeal is before us without a statement of facts. 

[1-3] Appellant contends that the trial court committed fundamental error in 
rendering judgment for appellee, for the reason that appellee’s petition failed to 
allege a cause of action, in that no facts were alleged by which an insurable inter- 
est in appellee could be lawfully inferred; appellant being a fraternal benefit so- 
ciety, incorporated under the laws of the State of Texas, by which laws the pay- 
ment of benefits by appellant was confined to certain parties specified in article 
4831, R. 5. 1925, as amended by Acts 41st Leg., 2nd C. S., 1929, p. 28, c. 16, § 6 
(Vernon’s Ann. Civ. St. art. 4831). The transcript shows that appellant’s ans- 
wer contained a general demurrer, but that same was not passed upon by or 
called to the attention of the trial court for decision. Under this state of the rec- 
ord, we must assume that said demurrer was waived, and therefore it is to be con- 
sidered only for the purpose of determining whether or not fundamental error was 
committed in rendering judgment in favor of appellee. Dallas Tailors’ Supply 
Co. et al. v. Goen (Tex. Civ. App.) 25 S.W.(2d) 224. ; 

Article 4831, supra, in part reads as follows: “The payment of death benefits 
shall be confined to wife, husband, relative by blood to the fourth degree, children 
by legal adoption, mother-in-law, son-in-law, daughter-in-law, step-father, step- 
mother, step-children, father-in-law or to a person or persons dependent upon the 
member. * * * Within the above restrictions each member shall have the right to 
designate his beneficiary. * * * If a member shall die without designating a bene- 
ficiary, or if at the death of the member the beneficiary designated is dead or has 
no insurable interest in the life of the member, the benefits payable under the 
certificate shall not be forfeited but shall be paid to the persons named in this ar- 
ticle, but in such order as the by-laws of the society shall prescribe; and if such 
society shall fail to prescribe the order of payment, then the same shall be payable 
to the persons named in this article and in the order first named.” 

Appellee’s right to recover as a beneficiary under said statute was alleged as 
follows: “That the defendant is a fraternal benefit society doing business in Gray- 
son County as such Society or corporation and that the defendant has an agent in 
Travis County, Texas, to wit: James E. DeWeese, Commissioner of Insurance of 
Texas, and upon whom service may be had herein. * * * That on or about the 14th 
day of September, A. D. 1918, the defendant society issued its certain policy of 
insurance, in writing, No. 21094, to one Helen Poole, whereby the defendant so- 
ciety, in consideration of the payments of premiums as the same became due and 
payable, and by the terms of said policy of insurance and the provisions of the 
constitution and by-laws of the defendant society, insured the life of the afore- 
said Helen Poole in the sum of Three Hundred Seventy-Five ($375) Dollars in 
favor of Eliza Smith, who was named sole beneficiary in said insurance policy.” 

From this it’ cannot be gathered that appellee alleged the existence ot facts 
upon which, as a matter of law, she was entitled to recover on the benefit cer- 
tificate involved, viz. a person dependent upon the said Helen Poole, or as one 
related to her in any of the respects named in said article 4831; and, it being 
necessary that appellee establish by proof that she was a beneficiary within the 


F 
f 


WORE 


OS ENP IT 





é 
ft 





Life] Wilke v. Finn et al. 925 


terms of said article, it was incumbent upon her, in order to state a cause of ac- 
tion, to have alleged the existence of such relationship to, or her dependency upon, 
the said Helen Poole. Elkhart Mutual Aid, Benev. & Relief Ass’n v. Houghton, 
98 Ind. 149: Sleight et al. v. Supreme Council of Mystic Toilers et al., 121 Iowa, 
724, 96 N. W. 1100; Supreme Council Catholic Benev. Legion v. McGinness, 59 
Ohio St. 531, 53 N. E. 54; Leumann et al. v. Grand Lodge, A. O. U. W. of Neb., 
85 Neb. 803, 124 N. W. 475; Sherry et ux. v. Operative Plasterers’ Mutual 
Union, 139 Pa. 470, 20 A. 1062; Pine v. Supreme Circle Brotherhood of the 
Union, 77 N. J. Law, 344, 71 A. 1130. 

Therefore the court committed fundamental error in rendering judgment for 
appellee. In view of the fact that the general demurrer interposed by appellant 
was not presented to the trial court so as to secure a ruling thereon, the cause will 
not be rendered, but will be remanded, in order that appellee may, on said demur- 
rer being sustained, avail herself of the valuable right accorded her by law to 
amend her petition so as to, if it may be in her power, allege a cause of action 
upon the involved benefit certificate. Therefore said cause is reversed and re- 
manded. 

Reversed and remanded. 


WILKE v. FINN et al. No. 1184—5515. 
Commission of Appeals of Texas, Section B. June 10, 1931. 
39 Southwestern Reporter (2d) 836. 
1. INSURANCE. 


One cannot insure his life for any one’s benefit, irrespective of whether bene- 
ficiary has insurable interest in insured’s life. 

(For other cases, see Insurance, Dec. Dig. § 114.) 
2. INSURANCE. 

Public policy forbids allowing one to 


own insurance policy on life of another 
in whom he has no insurable interest. 


(For other cases, see Insurance, Dec. Dig. § 114.) 
3. INSURANCE. 

Beneficiary, unrelated to insured, not having insurable interest in insured’s 
life, held not entitled to proceeds of life policy as against insured’s administrator. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 

Error to Court of Civil Appeals of Ninth Supreme Judicial District. 

Action by H. B. Finn, Jr., administrator, and others against Fred Wilke and 
the Metropolitan Life Insurance Company, in which the Metropolitan Life In- 
surance Company filed allegations of interpleader. A judgment in favor of 
Fred Wilke and the Metropolitan Life Insurance Company, was reversed as to 
Fred Wilke and affirmed as to the Metropolitan Life Insurance Company by 
the Court of Civil Appeals [16 S. W. (2d) 922], and defendant Fred Wilke brings 
error, and plaintiff assigns cross-error. 

Affirmed. 

Wagner & Wagner and Tamp W. Grobe, all of Houston, for plaintiff in 
error. 

Vinson, Elkins, Sweeton & Weems, Samuel Schwartz, Heidingsfelder & 


Kahn, and Hunt & Hunt, all of Houston, for defendants in error. 
Ryan, J. 


The Metropolitan Life Insurance Company, on December 31, 1923, issued 
to Herman Finn a policy of life insurance in the sum of $1,500, in which Fred 
Wilke was named the beneficiary. 

Wilke was not related to Finn, the insured, cither by blood or marriage; 
neither was he a creditor of the insured. : 

Finn died on February 15, 1927, having theretofore regularly paid the pre- 
miums on the policy; Wilke, the beneficiary, never paid any of such premiums 
or part thereof, and did not know that the policy had issued until some time 
during the year 1925. 

H. B. Finn, Jr. (a cousin of the insured), was appointed and qualified as 
administrator of the latter’s estate, and on June 6, 1927, brought this suit for 
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the proceeds of the policy against the insurance company and Wilke, the named 
beneficiary. 

The insurance company admitted liability, deposited $1,500 in the court's 
registry, and, on allegations of interpleader because of conflicting claims to such 
proceeds, prayed for its costs, including attorney's fees. 

Fred Wilke claimed the proceeds of the policy as the beneficiary named 
therein. 

Upon trial before the court, without a jury, judgment was rendered against 
the administrator and in favor of Wilke for $1,350, proceeds of the policy, after 
allowing the insurance company the sum of $150 for its costs, including attorney's 
fees; the insurance company was discharged from all further liability, and all 
costs of court were adjudged against the administrator. 

The Court of Civil Appeals reversed the judgment in favor of Wilke, and 
rendered judgment in favor of the administrator for the proceeds of the policy, 
as tendered into court, less the amount of the attorney’s fee awarded to the 
insurance company, and affirmed the judgment in favor of the company. 16 
S. W. (2d) 922. 

The case is now before us, (a) on complaint of Wilke that the Court of 
Civil Appeals erred in rendering judgment for the adminisrator, his contention 
being that the deceased had an insurable interest in his own life, which he could 
legally insure for the benefit of any person whom he saw fit to name as bene- 
ficiary; and (b) on complaint of the administrator that the Court of Civil Ap- 
peals erred in sustaining the judgment of the court below in allowing the insur- 
ance company to recover its attorney’s fees and costs out of the proceeds of 
the policy, and in refusing to tax such attorney's fees and costs against said 
Wilke, or allow a recovery over against him therefor. 

[1, 2] In some jurisdiction it is held that every person has an insurable in- 
terest in his own life, and that he may insure it for the benefit of any person 
whom he sees fit to name as beneficiary, irrespective of whether such bene- 
ficiary has an insurable interest in his life or not (14 R. C. L. p. 920), and it 
was so contended in Equitable Life Ins. Co. v. Hazlewood, 75 Tex. 338, 12 S 
W. 621, 625, 7 1... R. A. 217, 16 Am. St. Rep. 893, but this is not the rule in this 
state. Our courts have uniformly held that it is against the public policy of 
this state to allow one to be the owner of a policy of insurance upon the life of 
a human being in whom he has no insurable interest. 

As said by Judge Henry in Equitable Life Ins. Co. v. Hazlewood, supra: 

“The doctrine is well settled by the weight of authority that a person not 
having an insurable interest in the life of another cannot take and hold by an 
assignment a policy upon the life of such other person, and that a creditor 
can only take and hold such a policy, by assignment, to an extent sufficient to 
secure his debt. Cammack v. Lewis. 15 Wall. 643 [21 L. Ed. 244]; Warnock 
v. Davis, 104 U. S. 782 [26 L. Ed. 924]; Price v. Knights of Honor, 68 Tex. 361, 
48. W. 633. 

“It is contended by appellee that every person has an insurable interest in 
his own life, and that when he is the actor he may take out an unlimited amount 
of insurance upon his own life, and make it payable to whoever he may please, 
as beneficiary, without regard to such person's having an insurable interest in 
his: ie. * * * ; 

“The only distinction we can see in any case between the assignment of 
a policy taken by a person on his own life to one having no insurable interest, 
and the designating such person, without insurable interest, in the original trans- 
action as the beneficiary, is that the insurer may not know of the assignment, 
but would necessarily be aware of the designation in the policy. 

“So far as the question of public policy is concerned, we can see no sub- 
stantial distinction between the two proceedings; and, if one is invalid, it seems 
to us the other ought to be held equally so. 


“An assignment of a valid policy to one having no insurable interest in the 
life insured does not invalidate the policy. The assignee may collect and apply 
the proceeds, if he is a creditor, to the extinguishment of his own debt, and 
such sums as he may have disbursed for the purpose of keeping the policy 
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alive; and the surplus may be collected for the benefit of the heirs of the person 
whose life was insured. 

“We see no reason why the same rule may not be applied to a person 
designated in the policy as the beneficiary, treating him, when he has no insur- 
able interest, as an assignee, appointee, or trustee, to receive the proceeds for 
whoever may be lawfully entitled to enjoy them. The insurer will then be required 
to pay the sum it has promised to pay, and the money cannot be appropriated by 
anybody not having a legitimate right to it.” 

Judge Gaines, in Goldbaum v. Blum, 79 Tex. 638, 15 S. W. 564, 565, said: 

“In order to make a valid contract of insurance upon the life of one person 
for the benefit of another the beneficiary must have an interest in the life 
insured. When the person for whose benefit the policy is issued has no insurable 
interest, the contract is held illegal, upon two grounds: First, because it is 
against public policy to enforce a contract which makes it to the interest of one 
person to bring about the death of another; and, second, because it is in the 
nature of a wager. 

“As to the ground of the illegality, however, the courts are not in accord. 
Some place it upon the one ground, and some upon the other. There is a conflict 
of authority as to application of the doctrine of the invalidity of contracts of 
insurance for want of an insurable interest, and this conflict probably arises 
from the difference of opinion as to the underlying principle. All agree that A., 
having no insurable interest, may not take out a policy on the life of B. Some 
courts even hold that B. may not insure his own life and make the policy payable 
to A. But, the weight of authority, at least in this country, being the other way, 
this court has adopted the contrary doctrine. Insurance Co. v. Williams, 79 Tex. 
633, 15 S. W. 478. 

“But if B. may insure his own life, and make the policy payable to A., so 
that A. may recover of the insurer, it does not follow that A. may retain the 
money as against the legal representatives of the insured. Without deciding the 
question it is sufficient for our purpose to say in this connection that the recent 
decisions of this court tend to support the negative. Price v. Knights of Honor, 
68 Tex. 361, 4 S. W. 633: Schonfield v. Turner, 75 Tex. 324, 12 S. W. 626, 7 
L. R. A. 189; Ins. Co. v. Hazlewood, 75 Tex. 338, 12 S. W. 621, 7 L. R. A. 217, 
16 Am. St. Rep. 893; Lewy v. Gilliard, 76 Tex. 400, 13 S. W. 304.” 

Judge Brown, in Cheeves v. Anders, 87 Tex. 287, 28 S. W. 274, 275, 47 Am. 
Rep. 107, announced the following principles: 

“It is against the public policy of this state to allow any one who has no 
insurable interest to be the owner of a policy of insurance upon the life of a 
human being. Price v. Knights of Honor, 68 Tex. 361, 4 S. W. 633: Schonfield 
v. Turner, 75 Tex. 329, 12 S. W. 626, 7 L. R. A. 189; Ins. Co. v. 
Tex. 351, 12 S. W. 621, 7 L. R. A. 217, 16 Am. St. Rep. 893. 

“In some states it is held that an element of wagering likewise enters into 
such contracts, which has led, as we believe, to inconsistencies in the decisions 
in some of the courts. Our court has placed the inhibition against such contracts 
upon the higher and sounder ground that the public, independent of the con- 
sent or concurrence of the parties, has an interest that no inducement shall 
be offered to one man to take the life of another. Making this the test in every 
phase of such cases, there can be no inconsistency in our decisions, and the 
public good will be better guarded. 

“Applying this salutary rule, the conclusion has been reached by our court 
that such policy cannot be beneficially owned by any one not interested in the 
life insured, whether the policy be taken out in the first instance by the non- 
interested party, with or without the consent of the insured, or whether he acquired 
the policy by assignment from the person whose life is insured, or from another 
who had an insurable interest. 

“A man may insure his own life, making the policy payable to his legal repre- 
sentatives, and afterwards assign it to any one, or he may procure such policy, 
and make it payable to any person that he may name; but in either case, if 
the person to whom it is assigned or who is named in the policy has no insur- 
able interest, he will hold the proceeds as a trustee for the benefit of those en- 


titled by law to receive it. Price v. Knights of Honor, and Schonfield v. Turner, 
cited above. 


St. 


Hazlewood, 75 
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“The law permits one who is interested in the life of another to become the 
owner of insurance upon the life of such other person, either by contracting 
with the insurance company, or by contract made by the party whose life is 
insured, or by assignment of the policy after it is issued. If, however, the inter- 
est is of a definite character, as that of a creditor of the insured, or of one who 
may, from the life of the insured, reap some pecuniary advantage of a definite 
nature, the interest of the holder of such policy will be limited to the amount 
of such liability at the death of the insured, together with such amount as he 
has paid to preserve the policy, with interest thereon, and the remainder will be 
given to the estate of the party insured. Price v. Knights of Honor, 68 Tex, 361 
4S. W. 633; Goldbaum vy. Blum, 79 Tex. 638, 15 S. W. 564; Schonfield v. Turner, 
75 Tex. 324, 12 S. W. 626, 7 L. R. A. 189; Ins. Co. v. Hazlewood, 75 Tex. 338, 12 
S. W. 621, 7 L. R. A. 217, 16 Am. St. Rep. 893. If the interest of the policy holder 
should cease before the death of the insured, as if the debt should be paid and 
premiums advanced, then the whole of the policy will go to the estate of the 
insured. 

“When an insurance company has issued a policy upon the life of a person, 
payable to one who has no insurable interest in the life insured, or when a 
policy has been assigned to one having no such interest, the insurance company 
must nevertheless pay the full amount of the policy, if otherwise liable, because 
it has so contracted; and it is no concern of the insurer as to who gets the pro- 
ceeds, except to see that it is paid to the proper parties, under its agreement. 
It is simply required to perform its contract, and the law will dispose of the 
money according to the rights of the parties. Ins. Co. v. Williams, 79 Tex. 637, 
15 S. W. 478, and authorities cited.” 

Fletcher v..Williams (Tex. Civ. App.) 66 S. W. 860, 861 ¢writ of error denied), 
is cited as being in conflict with the above cases. The facts are entirely dif 
ferent, and there is no conflict. Fletcher took out a policy of insurance, pay- 
able to his father, if living, at his death, and, if not so living, payable to his exe- 
cutors, administrators or assigns. After the father’s death, Fletcher executed an 
instrument containing this clause: “And I hereby will and direct that in case 
of my death the benefit of policy No. 65,481, amounting to $1,500, together with 
all dividends that may be due thereon, be paid in full to my benefactress, Mrs. 
Ellen Rice Williams.” 

This instrument was delivered to Mrs. Williams, who kept possession there- 
of until after Fletcher’s death, when it was probated as his last will and testa- 
ment, and she claimed and recovered the proceeds through the administration 
of Fletcher’s estate and subject to payment of Fletcher’s debts. 

As said by Chief Justice Connor in that case: “There is a clear distinction 
in the authorities between policies of insurance payable to a designated bene- 
ficiary, and those made payable to the ‘executors or administrators’ of the in- 
sured. The proceeds of policies of the latter class become part of the estate 
of the insured at his death, and, in our judgment, may, as in case of other 
property, be disposed of by will, as is expressly held in the following authorities: 
Page, Willis, § 136; Golder v. Chandler, 87 Me. 63, 32 A. 784: Fox v. Senter, 
83 Mo. 295, 22 A. 173; Stoelker v. Thornton, 88 Ala. 241, 6 So. 680, 6 L. R. A. 
140.” 

[3] Because Fred Wilke, the beneficiary, was not related by blood or mar- 
riage to the insured, and had no interest in the policy and no claim thereto, 
except the naked fact that he was named beneficiary, and had no reasonable 
expectation of pecuniary benefit or advantage from the continued life of the 
insured, he had no insurable interest in the life of Herman Finn, deceased, and 
the trial court erred in awarding him judgment on the policy as against the 
administrator. 

[4, 5] We agree with the Court of Civil Appeals in its finding that the trial 
court did not err in awarding costs, including attorney’s fees, to the insurance 
company. The company at all times admitted its liability under the policy, but 
did not know to whom to pay the proceeds. Wilke was the named beneficiary, 
and ordinarily would be entitled to collect, even though only as a trustee; the 
administrator had served notice on the company not to pay Wilke, and both 
were claiming the fund. As found by the Court of Civil Appeals: “The facts 
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of the case were such as to place it in real doubt or hazard in deciding between 
the conflicting claims, and in refusing to pay appellant it acted in the utmost 
good faith. It was in the position of a stakeholder, and therefore entitled to 
the remedy of interpleader.” 

Such a stakeholder of a fund claimed by different parties is entitled to his 
costs and reasonable attorney's fees where his refusal to pay either of the con- 
flicting litigants is in good faith, and liability is not denied. Nixon v. Malone, 
100 Tex. 250, 98 S. W. 380, 99 S. W. 403; Times Herald Printing Co. v. St. Paul 
Sanitarium (Tex. Civ. App.) 175 S. W. 1121; Pulkrabeck v. Griffith & Griffith 
(Tex. Civ. App.) 179 S. W. 282; Beilharz vy. Illingsworth, 62 Tex. Civ. App. 647, 
132 S. W. 106. 

[6] The net proceeds of the policy, or sum due thereunder by the company, 
therefore amounted to $1,350 (after allowing $150 attorney’s fees to the com- 
pany on its interpleader), and this was awarded to the administrator by the 
Court of Civil Appeals and all cost “in this behalf expended” taxed against Wilke. 

It was proper to so order, instead of taxing the $150 as costs of court. Mc- 
Cormick v. Bank (Tex. Civ. App.) 106 S. W. 747; Grand Lodge v. Cleo Lodge 
(Tex. Civ. App.) 189 S. W. 764; Bolin v. Ry. Co. (Tex. Civ. App.) 61 S. W. 444. 

[7, 8] We are not called upon to pass upon the question whether in this 
suit the administrator would have been entitled to judgment over against Wilke 
for the amount of the attorney’s fees ordered to be deducted by the insurance 
company out of the fund, because there is no pleading on which such recovery 
may be based. It is elementary that all recoveries must be based upon proper 
pleadings. 

The administrator’s suit was against both the insurance company and Wilke, 
but the primary recovery was sought against the company. In Wilke’s answer 
he claimed the fund. 

The court found that the fund, payable by the company, amounted to $1,- 

The company’s answer alleged by way of interpleader and cross-action 
that it was a stakeholder in good faith, had deposited the full amount of the 
policy in the registry of the court, and prayed that the administrator and Wilke 
be cited to answer thereto, for judgment discharging it from liability, and 
it be allowed reasonable attorney’s fees and expenses. 

In answer to such interpleader, the administrator prayed that the company 
be denied the relief prayed for, and that he recover as in his original petition 
prayed, and that Wilke be denied any recovery on the policy, and, in addition, 
for judgment against Wilke for the sum of $672, alleged to have been loaned 
him by the insured many years before, and never repaid, but this was barred 
by limitations, and passed out of the case. 

There was no cross-action, and no prayer over by the administrator against 
Wilke for the recovery of whatever attorney's fees and expenses the court might 
find allowable to the company and deductible from the amount of the policy. 
It is true that there is a prayer against Wilke “for all costs in this behalf ex- 
pended,” but that refers to what is properly considered court costs and not to 
deductible attorney’s fees and expenses payable, at least primarily, out of the 
fund, and not recoverable as costs of court. 

There being nothing in the pleadings to show that the administrator sought 
such relief and was denied the same, we cannot pass upon the question. Wil- 
liams v. Simon (Tex. Civ. App.) 235 S. W. 257. 

The Court of Civil Appeals correctly disposed of the case, and we recom- 
mend that its judgment be affirmed. 

Cureton, C. | 

Judgment of the Court of Civil Appeals affirmed, as recommended by the 
Commission of Appeals. 
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GREAT SOUTHERN LIFE INS. CO. v. HEAVIN. No. 1254—5638. 
Commission of Appeals of Texas, Section B. June 10, 1931. 
39 Southwestern Reporter (2d) 851. 
1. INSURANCE. 

Repayment of premium to beneficiary, who accepted it, executed release, and 
did not offer to return it, barred recovery on life policy, in absence of fraud. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Error to Court of Civil Appeals of Fifth Supreme Judicial District. 

Action by Mrs. Clara Roberta Heavin against the Great Southern Life In- 
surance Company. A judgment for plaintiff was affirmed by the Court of Civil 
Appeals [21 S.W.(2d) 1086], and defendant brings error. 

Reversed and remanded. 

Vinson, Elkins, Sweeton & Weems and Fred R. Switzer, all of Houston, for 
plaintiff in error. 

David FE. Coffman, of Dallas, for defendant in error. 

SuHort, P. J. 


The nature and result of this case, having been fully stated by the Court of 
Civil Appeals in its opinion, 21 S.W.(2d) 1086, it will only be necessary to briefly 
state the material facts in order to dispose of the only law question involved. 

The plaintiff in error, on March 1, 1927, issued a life insurance policy to James 
M. Heavin, contracting to pay to Clara Roberta Heavin, his wife, the sum of 
$3,000 at his death, the consideration therefor being the payment of a premium for 
the first year amounting to $35.10. James M. Heavin died on May 4, 1927, and 
on May 19, 1927, the beneficiary, the defendant in error here, submitted proof of 
the death of the said James M. Heavin and demanded payment of the $3,000. 
This was refused by the plaintiff in error, and this suit was instituted, the trial 
being to a jury who answered certain special issues upon which the district court 
rendered judgment in favor of the defendant in error for the $3,000, accrued 
interest, 12 per cent. penalty, and $600 attorney’s fees. 

Upon appeal to the Court of Civil Appeals at Dallas the judgment of the dis- 
trict court was affirmed. The policy of insurance provided, among other things, 
the following: “In case of the death of the insured by his own hand, or hands, 
either sane or insane, within two years from the date of this policy, the com- 
pany’s liability shall be limited to the amount of the premium paid thereon.” It 
was the contention of the plaintiff in error, upon the trial of the case, that James 
M. Heavin came to his death by his own hand by voluntarily taking carbolic acid. 
The jury jound that he did not so die. The plaintiff in error contended that, not- 
withstanding this answer to this issue, the defendant in error had agreed that he 
did so die, and introduced in evidence the written statement of the defendant in 
error in this language: 

“Houston, Texas, May 21, 1927. 

“Received of the Great Southern Life Insurance Company the sum of Thirty- 
Five and 10/100 dollars which is hereby acknowledged to be in full payment of 
the claims and demands under Policy Number 158302 issued on the life of James 
M Heavin, deceased. 

“TSigned] Mrs. Clara P. Heavin, Beneficiary. 

“Witness : 

“A. G. Raines, 

“PM Pawik.” 

The beneficiary alleged that she was induced to execute this paper through the 
false statements and fraudulent misrepresentations of the said E. M. Paulk, who 
seems to have posed as her confidential friend and adviser in settling the affairs 
of her husband, including this particular matter. However, the jury found that 
this written instrument was not executed by reason of any of the alleged false 
statements and fraudulent misrepresentations of E. M. Paulk, though the jury did 
also find that the beneficiary did not know that the instrument she signed was a 
release of her claim to the $3,000. 

The Court of Civil Appeals, in affirming the judgment of the district court, 
reached the conclusion that the written release, introduced in evidence, was without 
consideration, and in support of its conclusion cited Fidelity & Casualty Co. of 
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New York v. Mountcastle (Tex. Civ. App.) 200 S. W. 862; First Texas Prudential 
Ins. Co. vy. Connor (Tex. Civ. App.) 209 S. W. 417: Woodall v. Pacific Mutual 
Life Ins. Co. (Tex. Civ. App.) 79 S. W. 1090, which cases are authority for the 
principle that, where a creditor’s demand is made up of certain specific items, and 
the debtor pays one item of such claim, about which there is no dispute, and takes 
a release for the items which are in dispute, such release executed under such con- 
ditions is not binding upon the creditor as to the disputed items. The Court of 
Civil Appeals also holds that the contention of the plaintiff in error, based on 
the rule of law that, even though a claim rests on a liquidated demand, yet if 
there is a bona fide dispute of the validity of the claim by the debtor, either in 
whole or in part, and the creditor accepts a smaller sum than the amount of the 
claim, in complete discharge of the claim, the creditor is bound thereby, and cannot 
be heard’ in a court to claim the remainder, while supported by the opinions in 
3uford vy. Construction Co. (Tex. Civ. App.) 279 §. W. 513, 515; Cristler v. 
Williams, 62 Tex. Civ. App. 169, 130 S. W. 608; Bergman Produce Co. vy. Brown 
(Tex. Civ. App.) 156 S. W. 1102, and the authorities cited by these cases, is not 
applicable to the facts of this case. It therefore reached the conclusion that 
under the facts of this case there was no consideration for the execution of the 
release. 

[1-3] The plaintiff in error presents this holding of the Court of Civil Ap- 
peals as error by several assignments. We think all of these assignments presenting 
this question should be sustained. Under the theory of the plaintiff in error it 
owed the defendant in error $35.10, and that the payment of this amount relieved 
it from any further liability under the terms of the policy. Having paid this 
amount to the defendant in error, which she accepted, and which she did not offer 
to return, this situation presented a complete defense to the demand of the defendant 
in error, since this defense was evidenced by an instrument in writing constituting 
a complete release of the claim of the defendant in error. It is true she attempted 
to avoid the force and effect of this written instrument by pleading and attempting 
to prove that its execution was procured by fraud, but the jury found against her 
contention, and this left this written instrument standing as though it had never 
been assailed. A party to a written settlkement may not contend that there was 
no dispute to compromise, when the instrument itself clearly states the grounds 
for the settlement and he deliberately signs and acknowledges it. Texas Juris- 
prudence, par. 29, p. 269, and par. 30, p. 271, and authorities there cited. This is 
the situation of the defendant in error in this case. It is true that the jury found 
that the insured did not commit suicide, but, in determining whether there was a 
consideration for the agreement, the situation as it was presented at the time the 
agreement was made can only be considered. A subsequent change in the relation 
of the parties and of the facts of the case can have no bearing upon the question 
whether there was a consideration for the substituted contract. 

The plaintiff in error contended from the first that the insured died from 
carbolic acid, self-administered. Apparently, at the time she executed the release, 
the defendant in error contended that he did not so die. The policy expressly 
provided that, if the insured died from his own hands, the beneficiary would be 
entitled to $35.10. She accepted this $35.10 in full satisfaction of her claim, by vir- 
tue of the policy, and executed a release to this effect, without having been induced 
to do so by any fraud on the part of the plaintiff in error. Such being the situa- 
tion, the defendant in error received all she is entitled to receive, under the terms 
of the policy. 

[4] We are, however, impressed, after a careful reading of the whole record 
in this case, that, while the judgment of the Court of Civil Appeals and that of the 
district court must be reversed, the defendant in error at least, and possibly also 
the plaintiff in error, upon another trial of the case, may be able to develop other 
testimony in support of their respective contentions. Moreover, it appears that the 
answer to one of the material issues, presented to the jury, wherein the jury 
found against the contention of the defendant in error, is not only not supported 
by any testimony, but that it is in direct opposition to the uncontroverted facts. 
Besides it appears that the plaintiff in error, as her theory was presented in her 
petition, did not support this theory by even sufficient testimony to justify its 
submission to the jury, since the trial court did not submit it and the defendant 
in error did not complain of its failure to do so. For these and other reasons, in- 
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dicating that the case has not been fully developed, we think the cause shou'd be 
remanded for aiotaes trial. 

We therefore recommend that the judgments of the Court of Civil Appeals 
and of the district court be reversed, and that the cause be remanded to the district 
court for another trial. 

Cureton, C. J. 

Judgments of the district court and Court of Civil Appeals are both reserved, 
and the cause remanded to the district court, as recommended by the Commission 
of Appeals. 

We approve the holdings of the Commission of Appeals on the questions dis- 
cussed in its opinion. 


FIRST TEXAS PRUDENTIAL INS. CO. v. BALDIVIA et al. 
No. 8608. 
Court of Civil Appeals of Texas.- San Antonio. April 29, 1931. 
Rehearing Granted and Judgment Reversed and Rendered May 27, 1931. 
39 Southwestern Reporter (2d) 957. 
1. INSURANCE. 


Representation insured was not pregnant when making application for life 
policy held material to risk as matter of law. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

INSURANCE. 

Allegation of waiver by insurer of insured’s misrepresentation of facts ma- 
terial to risk assumed held essential to recovery on life policy (Rey. St. 1925, 
art. 5044). 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

3. INSURANCE. 

That insurance collector had opportunity to observe insured held not to put 
insurer on notice that ins —. Was pregnant at time of a for policy. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

On Motion for Rehearing. 
4. APPEAL AND ERROR. 

Where facts are undisputed and have been fully developed, Court of Civil 
\ppeals must render judgment which trial court should have rendered (Rev. St. 
1925, art. 1856). 

(For other cases, see Appeal and Error, _ Dig. § 1175[5].) 

Appeal from County Court at Law, No. 2, Bexar County: George G. Clifton, 
Judge. : 

Action by Edwardo Baldivia and others against the First Texas Prudential 
Insurance Company. Judgment for plaintiffs, and defendant appeals. 

Reversed, and judgment rendered for defend: int. 

Temp ileton, Brooks, Napier & Brown, of San Antonio, for appellant. 

K. B. Chambers and Bat Corigan, both of San Antonio, for appellees. 

Situ, J. 

This suit was brought by Edwardo Baldivia, the beneficiary, to recover the 
amount of an insurance policy issued by the First Texas Prudential Insurance 
Company upon the life of Rita S. Baldivia, now deceased. 

In her application for insurance the assured represented that she was not 
pregnant. The trial court found that this representation was falsely made: that 
at the time she made it she was pregnant and had been so for at least one month; 
and that seven months later she gave birth to twins and died at the time of and 
because of this event. The court further found, in effect, that this representation 
made by the assured was material to the risk assumed hy the assurer in issuing 
the policy. The court nevertheless rendered judgment in favor of the beneficiary 
for the amount of the policy upon the theory that the company had notice of the 
false representation but failed to cancel the policy within a reasonable time after 
acquiring such notice, as provided in article 5044, R. S. 1925. This conclusion was 
based upon the finding of fact: “That the agent of the defendant company, who 
solicited the application for the policy and actually accepted such application of 
insurance from the assured, now deceased, also collected premiums on that policy 
from the assured several times during each of the months of April, May, June and 
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once in July (2nd day of July) of the year 1928. That during the term of 
pregnancy, the deceased, assured, Rita S. Baldivia, became big with child, and was 
big during the latter months of her life.” 

Upon this finding the court concluded as a matter of law: “That the agent 
of the defendant company, in collecting premiums due under the policy of insur- 
ance sued upon, from the assured, Rita S. Baldivia, should have observed the con- 
dition of pregnancy, and as such, is charged with notice of that condition existing 
at the time of the application for the issuance of the policy of insurance sued upon, 
which notice to the agent collecting the premiums is notice to the defendant com- 
pany, prior to the death of the assured, and the company failing to give notice 
required by article 5044 of the Revised Statutes of 1925 of the cancellation of the 
policy and of its refusal to be bound thereby, until August 20, 1928, had failed tc 
give the notice required by that article of the statute of the State of Texas within 
a reasonable time after it was charged with notice of the falsity of the representa- 
tions made by the assured in the application for the policy of insurance, failing 
to do which the defendant company cannot urge the defense of misrepresentation 
made in the application against the plaintiff's claim under the policy.” 

[1] We are unable to approve this conclusion, or affirm the judgment based 
thereon. It is conceded that the representation that the assured was not pregnant 
at the time she made the application upon which the policy was issued to her, was 
false. Not only did the court find as a matter of fact that the representation was 
material to the risk assumed, but it was so as a matter of law. Supreme Lodge 
v. Payne, 101 Tex. 449, 108 S. W. 1160, 15 L. R. A. (N. §.) 1277. 

[2, 3] This defense could be avoided by appellee only by showing that appell- 
ant waived its rights to assert it, and this appellee has not done. In the first place, 
she did not allege a waiver, which in itself would preclude recovery based thereon. 
In the second place, the facts found by the court as constituting waiver do not in 
our opinion support that conclusion. The bare fact that an insurance solicitor and 
collector had opportunities to observe the assured at intervals during the period 
of pregnancy, when he called upon her in the months of April, May, June, and 
July, 1928, to collect his premiums from her, was not sufficient to put his principal 
upon notice that the assured was pregnant with child on December 12, 1927, the 
date of her application for insurance. This is so for reasons deemed too obvious 
to warrant their recital in this opinion. 

The judgment is reversed, and the cause remanded. 

On Motion for Rehearing. 

[4] Upon further consideration, on motion for rehearing, we conclude that 
the findings of the trial court, and of this court in the original opinion, require 
that the judgment be not only reversed, but that it be rendered in favor of ap- 
pellant. The facts are undisputed, appear to have been fully developed, leaving 
no further fact to be ascertained in the case. In such case it becomes our duty 
under the statutes to here render the judgment which should have been rendered 
below. Article 1856, R. S. 1925. 

Appellant’s motion for rehearing is granted, and it is ordered that the judg- 
ment of the trial court be reversed, and that judgment be here rendered that ap- 
pellees take nothing by reason of their suit against appellant. 


SWANN v. ATLANTIC LIFE INS. CO. 
Supreme Court of Appeals of Virginia. June 18, 1931. 
159 Southeastern Reporter 192. 
2. INSURANCE. 

Unless clearly negatived, insurance policy stipulation requiring notice should 
be read with exception reasonably saving insured’s rights from forfeiture when, 
due to no fault of insured, he is totally incapacitated from giving notice. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

4. INSURANCE. 

As respects liberal construction of policy, primary purpose of insurance is 
to insure, or to provide for indemnity. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 


Under provision for waiver of premiums during total disability, giving notice 
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and proof of disability held not condition precedent to right to waiver, where 
insured becomes mentally and physically incapable of giving notice or furnishing 
proofs, through no fault of his own, while policy was in force. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

Error to Circuit Court of City of Norfolk. 

Action by Christina S. Swann against the Atlantic Life Insurance Company. 
To review a judgment for defendant, plaintiff brings error. 

Reversed and remanded with directions. 

Argued before Campbell, Holt, Hudgins, Gregory, and Browning, JJ. 

Page, Page & Page, of Norfolk, for plaintiff in error. 

Andrew D. Christian and Alex. W. Parker, both of Richmond, and Savage 
& Lawrence, of Norfolk, for defendant in error. 

Grecory, J. 

Christina S. Swann brought an action of assumpsit to recover, as beneficiary, 
on a life insurance policy for $2,500, against the Atlantic Life Insurance Com- t 
pany. Judgment was entered in favor of the Atlantic Life Insurance Company, 
and Christina S. Swann has been granted a writ of error by this court. The : 
plaintiff in error and the defendant in error will be referred to as the plaintiff i 
and defendant, having reference to their respective positions in the court below. t 

The case was submitted to the trial court upon the declaration, the policy . 
of insurance, the special plea of the defendant, and the replication thereto of 
the plaintiff. A motion was made by the defendant to strike out the replication, 
and the court sustained the motion on the ground that it did not constitute any 
answer to the matters set up in the special plea. The plaintiff then elected to 
stand on her replication and declined to plead further. The court entered a j 
judgment, of which the plaintiff now complains, in favor of the defendant. 

It was alleged in the declaration that Harry K. Swann, Jr., on October 27, 
1921, purchased from the defendant a life insurance policy on his life for the 
amount of $2,500. His wife, the plaintiff here, was named as the beneficiary. It 
was alleged that Swann died on April 28, 1929, while the policy was in force, 
and due proof of death was given the defendant in conformity with the terms 
of the policy but the defendant refused to pay the plaintiff the amount of the 
policy. ; 

The defendant set forth in its special plea that the plaintiff could not mani- 
tain her action because on or before the due date, or within the designated grace . 
period, the premium for the policy due on October 27, 1928, was not paid, and as “| 
a consequence the policy lapsed, except that after the deduction of a loan which 
had been made against the policy the net amount available under it was applied, 
in accordance with its terms in continuing the insurance, as “Extended Term 
Insurance” to March 27, 1929; that the policy was not in force on April 28, 
1929, the date of the death of the insured, it having lapsed on March 27, 1929, 

To this special plea the plaintiff filed her replication setting forth that she 
should not be barred from recovery by reason of anything contained in the 
special plea, notwithstanding the facts therein alleged were true; that the policy 
remained in force by reason of a supplemental agreement made a part of the 
policy, under the title “Premium Waived,” which supplemental agreement is as 
follows: 

“In consideration of the payment of the premium mentioned on the first page 
of said Contract, and subject to all the terms and conditions thereof: 

Disability 
“Atlantic Life Insurance Company hereby agrees that if, prior ) 
to attaining the rated age of sixty years, while this Contract is in : 
full force (not continued as Paid-up or Extended Term Insurance) 
the Insured shall furnish proof satisfactory to the Company that, 
from causes originating after delivery of this Contract, and entirely | 
beyond the control of the Insured, he has become totally and_per- 
manently disabled, and will by such disablement be prevented for | 
life from engaging in any gainful occupation, the Company shall by 
endorsement hereon agree to 
Premium 
Waived 
“1. Continue the Contract without requiring the payment of pre- 
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miums, if any, thereafter falling due during the continuance of such 
disability, during which period the right of the Insured to Dividends 
(payable only in cash), Surrender Values and all other benefits undet 


said Contract shall continue with the same force and effect as if 
Or 


premiums were duly paid by the Insured; or in lieu thereof 
Monthly 
Income 
During 
Disability 
“2. Pay to the insured, with the written consent of the Assignee, 
if any, without requiring further payment of premiums, the sum due 
in event of death, in one hundred equal monthly instalments, the 
first instalment to be payable immediately and subsequent instal- 
ments to be payable monthly thereafter upon presentation of the 
Contract for endorsement evidencing payment. Each instalment. shall 
reduce by its amount the face value of the Contract, and the Loan 
and Cash Values, for which tables are provided on the third page 
of the Contract, shall be calculated, as if premiums had been duly 
paid, for the reduced insurance on the basis employed in said table. 
Any indebtedness on the Contract shall be so far settled out of each 
such instalment payment as to reduce the balance of the indebted- 
ness to a sum never exceeding the cash value of the contract after 
said payment has been made. In the event of the death of the In- 
sured, or the expiration of the original Endowment period, before 
the said one hundred instalments shall have been paid, the remaining 
unpaid instalments, plus any Dividend Additions or accumulations, 
shall be paid in one sum to the Beneficiary named in the contract, or 
to the Insured, if it be an Endowment Contract. Should all instalments 
be paid to the Insured, any Dividends left to accumulate or the Cash 
Value of any Dividend Additions wil! be added to final payment.” 


It is further set forth in the replication that by reason of the said agree- 
ment, notwithstanding the failure to pay the premium, the defendant had agreed 
to continue the insurance without requiring payment of premiums if, prior to 
attaining the age of 60 years, the insured from causes entirely beyond his con- 
trol, had become totally and permanently disabled and was thereby prevented 
for life from engaging in any gainful occupation; that the insured had not at- 
tained the age of 60 years, and that prior to October 27, 1928, the due date 
of the premium, from causes originating after delivery of the policy and beyond 
his control, be became totally and permanently disabled and by reason thereof 
he was prevented for life from engaging in any gainful occupation and from 
then until his death on April 28, 1929, continued to be disabled and was men- 
tally and physically incapable of furnishing the defendant any proof of his 
disability prior to his death; that the plaintiff had no knowledge of the exist- 
ence of the policy until after insured’s death; and that by reason of these facts 
and the contract, the premium was waived and the insurance in force at the 
date of the insured’s death. 


[1] The issue presented to the trial court by the pleadings was a narrow 
one. For the purpose of testing the correctness of its ruling in striking out the 
plaintiff’s replication, it must be admitted that the facts set up in said replica- 
tion are true. This is conceded in the brief of counsel for the defendant in this 
language: “* * * And the fact that the insured himself could not perform 
the act (as is conceded for the purpose of this appeal) does not in any way 
excuse the breach. * * *” 

So assuming the facts set out in the replication, “wherein the cause of action 
is set forth, the defenses stated and traversed,” to be true, as we must do for 
the present, are they sufficient as a matter of law to constitute a cause of action 
against the defendant? If they are, then the trial court committed reversible 
error when it struck out the replication, thereby preventing a jury from deter- 
mining the question of whether disability existed and the further question of 
whether the failure to furnish the required proof thereof was excusable by rea- 
son of the insured’s physcial and mental inability to do so. 
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The plaintiff contends that the waiver of premium clause in the policy be- 
came effective immediately, when the insured became totally and permanently 
disabled. The defendant contends that the said clause only becomes effective 
after satisfactory proof of such disability is furnished the insurance company and 
it has indorsed such waiver of premiums on the policy, and that the furnishing 
of such proof is a condition precedent to be performed before the insured is 
entitled to a waiver of premiums. 

There is respectable authority in other jurisdictions supporting the conten- 
tions of both the plaintiff and the defendant. It is in hopeless conflict and the 
cases cannot be reconciled. There is no Virginia authority on the particular ques- 
tion here involved. 

The defendant cites the Alabama case of New England Mutual v. Reynolds, 
217 Ala. 307, 116 So. 151, 59 A. L. R. 1075, as authority in support of its con- 
tention, and it must he admitted that this case is directly in point and supports 
the construction contended for by the defendant. It cannot be distinguished from 
the present case. It holds, under a similar clause, that the furnishing of proof 
of disability to the insurance company is made a condition precedent to the 
Waiver of premium payments under the supplemental agreement; that the fur- 
nishing of such proof is the specific condition upon which the company will 
waive the premiums; and that the clause is not self-operating. 

That is a leading case in support of the defendant’s position. In that case 
the insured became insane prior to the due date of the premium, which was 
not paid. He continued insane until his death, which occurred after the lapse 
of the policy. No proof of disability was furnished the company prior to his 
death. The beneficiary sought to recover on the grounds that the insured was 
mentally and physically unable to furnish any proofs of disability and _ there- 
fore was relieved of the consequences of his failure to file same and that the 
premium falling due after the beginning of his disability should have been waived 
and the policy kept in force. 

A number of cases are collected in notes in 20 A. L. R. 1511, 54 A. L. R. 
611, and 59 A. L. R. 1080. 

Counsel for the defendant has cited in his brief a great number of other 
cases in point. Counsel for the plaintiff cites numerous cases holding that notice 
to the insurance company of disability will be excused when the insured is in- 
capable of giving the notice by reason of mental or physical disability. In the 
case of Minnesota Mutual Life Insurance Co. v. Marshall (C. C. A.) 29 F.(2d) 
977, 978, the court held that: 

“On the question of when the time of waiver of the payment of premiums 
begins under policy provisions similar to these quoted, there are two lines of 
decisions; one holding that proof of disability fixes the time when the waivei 
begins; and the other holding that the time of waiver is the time of disability, and 
that a reasonable time thereafter is allowed to make proof of such disability, and 
that if death occurs before the proof of disability is made, although after the 
due date of the premium, the insurance company is liable, where the disability 
arises before the due date of the premium, and continues until death.” 

And further the court says: 
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“It is unnecessary to attempt to distinguish the language of the policies upon 
which these differing opinions are based. They unquestionably put a different 
construction upon practically the same provisions of insurance policies. They 
differ as to the construction of the same or similar language. These decisions 
of themselves establish doubt as to the construction and meaning of the pro- 
visions which we are called upon to interpret. It is a familiar rule of construc- 
tion that where contracts of insurance are prepared by the insurer and there is 
doubt as to the meaning of their provisions, it will be construed most favorably 
to the insured.” 

And concluding: 


“However much the legal mind may differ as to the meaning of these pro- | 
visions, the ordinary layman would construe them to mean that, in the event | 
he became disabled before his premium fell due, his insurance would be con- 
tinued until his disability was removed or until his death. That is the natural 
and reasonable construction to be placed upon the language used in this policy. 
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Any other construction, to my mind, would be contrary to the full purpose of 
the contract and deprive the insured of one of the principal benefits of his policy. 
The right of the insured to have his premiums discontinued during disability 
is one that he had paid for. To make its operation depend upon the time of 
proof of disability, and not upon the time of disability itself, which was the real 
thing that he was protecting himself against, renders the Provision of the policy 
under construction inoperative and the right of no value.’ 

An attempt was made to carry this case to the Supreme Court of the United 
States, and a writ of certiorari was applied for, but refused. 279 U. S. 85], 
49 S. Ct. 347, 73 L. Ed. 994, 

The Supreme Court of South a pz issed upon the question in Levan 
v. Metropolitan Life Ins. Co., 138 S. C. 253, 136 S. E. 304, 306. In that case the 
trial judge held: “That if at the time the unpaid premium became due Levan 
was totally and permanently disabled as defined in the policy, and was incapable 
of furnishing proofs of his disability by reason of the disability itself, and. 
that his beneficiary complied with the policy provisions with reasonable prompt- 
ness under all the circumstances, then the policy would not be considered for- 
feited for nonpayment of premiums.” The appellate court approved this holding 
and quoted from the Supreme Court of South Carolina (North American Acci- 
dent Ins. Co. v. Watson, 6 Ga. App. 193, 64 S. E. 693) as follows: “It is 
settled by an overwhelming weight of authority that where the failure to give 
prompt notice is not due to the negligence of the insured or the beneficiary, but 
such compliance has been prevented and rendered impossible by an act of God, 
this would furnish a sufficient legal excuse for the delay in giving the stipulated 
notice; and this doctrine has been applied in cases in which a specified time 
for the giving of the notice has been fixed by the contract.” 

The Supreme Court of North Carolina passed upon the identical point in 
the case of Rhyne v. Jefferson Standard Life Insurance Co., 196 N. C. 717, 147 
S. E. 6, 7. There it was said: 

“It is considered by a majority of the courts that a stipulation in a contract 
of insurance requiring the assured, after suffering injury or illness, to perform 
some act, such as furnishing to the company proof of the injury or disability 
within a specified time, ordinarily does not include cases where strict perform- 
ance is prevented by total incapacity of the assured to act in the matter, result- 
ing from no fault of his own, and that performance within a reasonable time, 
either by the assured after regaining his senses or by his representative after 
discovering the policy, will suffice. Guy v. U. S. Casualty Co. 151 N. C. 465, 
66 S. E. 437; annotation, 54 A. L. R. 611; notes: 27 L. R. A. (N. S.) 319; 18 
L. R. A. (N. S.) 109; 14 L. R. A. (N. S.) 503; Ann. Cas. 1914D, 413; 14 Ann, 
Cas, 294; 14 RG. Ey 1338. 

[2-4] “It may be conceded that the decisions are variant as to whether, 
under any circumstances in a case like the present, liability can survive failure 
to comply with the requirement of notice. The clear weight of authority, how- 
ever, seems to be in favor of the plaintiff's position. The reasons assigned by 
the different courts, in support of the majority view, are not altogether har- 
monious, and some perhaps are inconclusive. They are all considered in a learned 
opinion by Nortoni, J., in Roseberry v. American Benev. Association, 142 Mo. 
App. 552, 121 S. W. 785. But we are content to place our decision on the broad 
ground that, notwithstanding the literal meaning of the words used, unless clearly 
negatived, a stipulation in an insurance policy requiring notice should be read 
with an exception reasonably saving the rights of the assured from forfeiture 
when, due to no fault of his own, he is totally incapacitated from acting in 
the matter. That which cannot fairly be said to have been in the minds of the 
parties, at the time of the making of the contract, should be held as excluded 
from its terms. Comstock v. Fraternal Accident Ass’n, 116 Wis. 382, 93 N. W. 
22. The primary purpose of all insurance is to insure, or to provide for in- 
demnity, and it should be remembered that, if the letter killeth, the spirit giveth 
life. Allgood v. Hartford Fire Ins. Co, 186 N. C. 415, 119 S. E. 561, 30 A. L. 
R. 652: Grabbs v. Farmers’ Mut. Fire Ins. Ass’n, 125 N. C. 389, 34 S. E. 503.” 

The Rhyne Case was reheard by the Supreme Court of North Carolina (199 
N. C. 419, 154 S. E. 749), and after an exhaustive discussion of the question 
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and an examination of the cases, the court stood by its former position and held 
that under circumstances similar to those in the present case, notice to the 
company and proof of disability were excusable. 

We deem it unnecessary to further pursue the legal question here involved. 
Numerous cases can be found in which the courts arrive at different conclusions 
where the language in the policy is substantially the same. 

[5] The insured could not present proofs before his disability, and he cer- 
tainly could not present proofs after he became mentally and physically incapable 
of doing so. It would be unreasonable to say that he should present proofs to 
the company if he were insane or unconscious. Such a construction of the policy 
would render it of no value to the insured in such a case, although he may 
have been influenced thereby to purchase the insurance, and has paid for the 
right to have the premiums waived. 

Payment of the premium, when due, has been strictly enforced in favor of 
the insurance companies. This is because the premium is the basis of the con- 
tract and the companies cannot carry on their business unless the premiums are 
paid. Furnishing proofs of total and permanent disability is a different mat- 
ter. When the disability of the insured occurred while the policy was in force, 
he was entitled to have his premiums waived until his death, for his disability 
continued until his death. He had paid for this right, and to say that he should 
lose the benefit of his policy because he failed through mental or physical in- 
capacity to present proofs would be harsh and unreasonable under the circum- 
stances. 

We conclude that the giving of notice and proof of disability was not a 
condition precedent to the right to a waiver of premiums where the insured 
through no fault of his own has become, while the policy is in force, mentally 
and physically incapable of giving the notice or furnishing the proofs to the 
company, and that the issue raised by the replication of the plaintiff should 
have been submitted to a jury. 

The judgment of the lower court is reversed, and the case is remanded for 
further proceedings. 

Reversed. 
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FIRE 


QUEEN INS. CO. v. PEOPLE’S UNION SAV. BANK. No. 4464. 
Circuit Court of Appeals, Third Circuit. May 29, 1931. 
50 Federal Reporter (2d) 63. 
INSURANCE. 

Mortgagee clause in fire policy applied to insured’s act of obtaining other in- 
surance without knowledge or consent of mortgagee. 

Mortgagee clause provided that insurance as to interest of mortgagee 
only therein should not be invalidated by any act or neglect of mortgagor 

or owner of property, nor by any foreclosure or other proceedings or no- 

tice of sale relating to property, nor by any change of title or ownership 

of property, nor by occupation of premises for purposes more hazardous 

than was permitted under policy; with provision for payment of pre- 

miums on demand by mortgagee in case of neglect of mortgagor or owner 

to do so. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

INSURANCE. 

Effect of mortgagee clause in fire policy was to make entirely separate insur- 
ance of mortgagee’s interest as respects diminution of recovery under prorata 
clause for insured’s unauthorized additional insurance. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

3. INSURANCE. 

Mortgagee without knowledge at time of loss that mortgagor had obtained 
other insurance did not, by joining in suit on other policies, on theory of ratifica- 
tion of insured’s unauthorized additional insurance, diminish its recovery under 
pro rata clause, in view of mortgagee clause. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

Appeal from the District Court of the United States for the Middle District 
of Pennsylvania; Albert W. Johnson, Judge. 

Suit by People’s Union Savings Bank against the Queen Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Horace M. Schell, of Philadelphia, Pa., for appellant. 

Wm. W. Hall and J. Harold Flannery, both of Pittston, Pa., for appellee. 

Before Buffington, Woolley, and Thompson, Circuit Judges. 

THompson, Circuit Judge. 

This is an appeal from a judgment upon a directed verdict in favor of the 
appellee, hereinafter called the savings bank, in a suit brought upon a policy of 
fire insurance issued by the appellant to, and covering the buildings of, the Sher- 
idan Silk Mills Company, hereinafter called the silk mills. The savings bank held 
a mortgage for $12,000 on the land and buildings of the silk mills. The policy in 
suit was for $10,000, and contained a mortgagee clause, the pertinent parts of 
which are as follows: “Loss or damage, if any, under this policy, shall be payable 
to Peoples Union Savings Bank of Pittston, Pa., as first mortgagee (or trustee) as 
interest may appear, and this insurance, as to the interest of the mortgagee (or 
trustee) only therein, shall not be invalidated by any act or neglect of the mort- 
gagor or owner of the property, nor by any foreclosure or other proceedings 
or notice of sale relating to the property nor by any change in the title or owner- 
ship of the property, nor by the occupation of the premises for purposes more 
hazardous than are permitted by this policy; provided, that in case the mortgagor 
or owner shall neglect to pay any premium due under this policy, the mortgagee 
(or trustee) shall, on demand, pay the same.” 


While the policy was in effect, the buildings insured were damaged by fire 
to the extent of $11,953. Without the knowledge of the s savings bank, the mort- 
page, the silk mills, the mortgagor, had obtained addition: il insurance upon its 
buildings, issued by the Commonwealth Insurance Company, to the amount of 
$30,000, $10,000 of which was upon a policy payable to the silk mills and $20,000 
upon a binder, under which $12,000 was payable to the savings bank, mortgagee, 
$6,000 to one Lee S. Stark, and $2,000 to the silk mills. 

The savings bank brought suit against the Queen Insurance Company claiming 
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under the mortgagee clause of the policy for $10,000. 3efore that suit came to 
trial, it joined with the other parties insured in a suit against the Commonwealth 
Insurance Company on the $20,000 binder. 

The suit involved here was brought to trial twice in the court below. Upon 
the first trial, the court directed a verdict for the plaintiff in the sum of $4,192.81 
upon the ground that the amount recoverable by the mortgagee must be prorated 
between the defendant company and the Commonwealth Insurance Company, in 
view of the following clause contained in the policy of insurance in suit: “Pro 
rata liability. This Company shall not be liable for a greater proportion of any 
loss or damage than the amount hereby insured shall bear to the whole insurance 
covering the property, whether valid or not, and whether collectible or not.” 

The savings bank moved for a new trial, alleging error in the direction of 
verdict based upon the prorating of loss, and a new trial was granted. 

Upon the second trial the court directed the jury to render a verdict for the 
plaintiff in the sum of $11,500, the full amount of the policy with interest. 
judgment upon that verdict, this appeal is taken. 


a 


From 


[1, 2] The case turns upon the construction of the mortgagee clause of the 
policy in its bearing upon the pro rata liability clause. We have here a contract 
of insurance entered into for the benefit of the mortgagee in which the insurer 
agrees that the insurance of the mortgagee shall not be invalidated by any act or 
neglect of the owner of the property. That applies, among other things, to the 
act of obtaining, by the silk mills, other insurance of its own interest with the 
Commonwealth. Insurance Company without the knowledge or 


consent of the 
savings bank, the mortgagee. 


The effect of the mortgagee clause is to make an 
entirely separate insurance of the mortgagee’s interest, and he takes the same 
benefit from his insurance as if he had received a separate policy from the com- 
pany free from the-conditions imposed upon the owners. Eddy v. London Assur. 
Corporation, 143 N. Y. 311, 38 N. E. 307, 309, 25 L. R. A. 686. In that case, Jus- 
tice Peckham well states the ground of the court’s conclusions as follows: “Where 
the company agreed that the mortgagee’s insurance should not be ‘invalidated’ by 
any act or neglect of the owner of the property it was not intended to limit the 
application of that word to a case where the whole policy would otherwise be 
rendered invalid. The plain and obvious meaning of the language is that the in- 
surance of the mortgagee should not be affected or in any wise impaired or lessen- 
ed by any act or neglect of the owner. Although contained in the same policy 
issued to the owner, yet the insurer and the mortgagee were nevertheless entering 
into a perfectly separate contract of insurance, by which the mortgagee’s interest 
alone was to be insured, and it would be most natural to provide that no act or 
neglect of the owner should invalidate—that is, impair—any portion of the insur- 
ance thus separately secured. Can it for a moment be supposed that a mortgagee 
would otherwise ever consent to such a contract? His desire is to obtain security, 
and to that end he insures his interest in the property.. Would he knowingly con- 
sent that this security should be liable to be wholly frittered away and made value- 
less by the action of the owner, unknown to him, in procuring insurance upon the 
owner's interest in the property? Would any sane man agree to hazard his se- 
curity in such a way? Would he agree that the value of his security should de- 
pend upon the acts of a third party over whom he had no control, and of whose 


acts he might be wholly ignorant? The statement of the proposition is its best 
refutation.” 


The law in Pennsylvania is thus stated by Judge Linn in Trustee Building & 
Loan Ass'n vy. Liverpool & London & Globe Ins. Co., 93 Pa. Super. Ct. 242 (cited 
in the opinion of the court below): “It is settled that the effect of adding the un- 
ion mortgagee clause to the policy is to constitute an insurance of the mortgagee’s 
interest,—an interest distinct from the owner’s—and that the result is a new in- 
surance contract composed of the provisions in the clause and such of those in 
the policy as are essentially applicable to the mortgagee-clause and the mortgagee’s 
interest: that not all of the provisions of the contract with the owner stated in 
the policy govern the contract insuring the mortgagee’s interest: [Knights of Jo- 
seph, B. & L.] Assoc. v. Insurance Co., 66 Pa. Super. Ct. 90 ; Reed Vv. Insurance 
Co., 67 Pa. Super. Ct. 110; Swoope v. U. S. Fire Ins. Co., 87 Pa. Super. Ct. 349. 
This conclusion is in accord with the weight of authority on the subject; see 
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Joyce on Insurance, vol. 3, section 2795; Richards’ Insurance Law, 396 etc.; Cool- 
ey Brieis on Insurance, Vol. 1, p. 777.” 

And the same rule prevails in the federal courts; see Syndicate Insurance Co. 
v. Bohn (C. C. A. 8) 65 F. 165, 27 L. R. A. 614; Insurance Company of North 
America y. International Trust Co. (C. C. A. 8) 71 F. 88 (certiorari denied 163 
U. S. 691, 16 S. Ct. 1202, 41 L. Ed. 316); Newark Fire Insurance Co. v. Turk (C. 
C. A. 3). 6 F.2d), Sas, 46. AL. RR: 496: 

[3] When the fire occurred, the contract under the policy with the Queen 
Insurance Company became effective. At that time no other insurance was exist- 
ing which had been created with the savings bank’s knowledge or consent. It is, 
however, contended for the appellant that, when the savings bank, after bringing 
suit upon the Queen Insurance Company’s policy, joined with others in bringing 
suit against the Commonwealth Insurance Company upon the binder, it thereby 
adopted and ratified the pro rata clause notwithstanding the fact that it had no 
knowledge of the existence of the binder prior to the loss. 

But the mortgagee clause in the policy constitutes a contract of insurance en- 
tirely separate and distinct from any provisions applying exclusively to the rela- 
tions between the mortgagor and the insurance company. 

The savings bank had no agency whatever in taking out the insurance covered 
by the Commonwealth Insurance Company binder and had no knowledge of its 
existence until after the loss. When the loss occurred, the rights of the parties 
had become fixed. So far as the appellant was concerned, the action of the ap- 
pellee thereafter exerted and could exert no influence upon the conduct of the 
appellant in respect to the creation or continuance of the risk, for the policy had 
matured by the law, it had ceased to be, except for the purpose of collection. The 
moral hazard had ceased to exist. These elements could not be restored by rati- 
fication in view of the terms of the contract that “this insurance as to the interest 
of the mortgagee only therein shall not be invalidated by any act or neglect of 
the mortgagor or owner of the within described property.” Cowart v. Capital 
City Insurance Co., 114 Ala. 356, 22 So. 574 (1896); Gould v. Maine Farmers’ 
Mut. Fire Ins. Co., 114 Me. 416, 96 A. 732, L. R. A. 1917A, 604; Titus v. Glen 
Falls Insurance Co., 81 N. Y. 410; Dwelling House Ins. Co. vy. Garner, 56 III. 
App. 199. 

Finding no error in the record, the judgment of the District Court is affirmed. 


SCOTTISH UNION & NATIONAL, INS. CO. v. WILSON et al. No. 13. 
Supreme Court of Arkansas. June 1, 1931. 
39 Southwestern Reporter (2d) 303. 
3. INSURANCE. 

In suit on fire policy, issued in name of estate of decedent, heirs held proper, 
if not necessary parties, where administratrix was also made party. 

(For other cases, see Insurance, Dec. Dig. § 624[5].) 

7. INSURANCE. 

Evidence eld to show insured or interested parties did not agree to modify 
fire policy by reducing coverage to two-thirds of amount of damage in case of 
fire during vacancy. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

8. APPEAL AND ERROR. 

Question of constitutionality of statute, not raised in appellant’s motion for 
new trial, could not be considered on appeal. 

(For other cases, see Appeal and Error, Dec. Dig. § 301.) 

Appeal from Circuit Court, Conway County; J. T. Bullock, Judge. 

Suit by E. J. Wilson and others against the Scottish Union & National In- 
surance Company. From a judgment in favor of plaintiffs, defendant appeals. 

Affirmed. 

A. H. Scott, of Little Rock, for appellant. 

Edward Gordon, of Morrilton, for appellees. 

MEHArFFY, J. 

Appellees are the only heirs at law of B. F. Wilson, deceased, and in their 
complaint alleged that they are the owners of the property involved in this 
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suit. At the death of their father, the property was left to their mother for 
life, and the remainder to appellees. The mother died in January, 1928. 


The property insured was a dwelling house on lots 8 and 9 in block 6, Ir- ' 
ving’s addition to the city of Morrilton. On the 14th day of February, 1930, the ' 
property was insured by appellant in the sum of $800. { 

One of the clauses in the policy was as follows: “Permission is given for 
the premises to be vacant or unoccupied for a period not to exceed 60 days 
either in any one policy year or consecutively at any one time.” 

The property was totally destroyed by fire on April 19, 1930. The building ; 
became vacant February 22, 1930. Appellees had executed a mortgage to the P 
National Savings & Loan Association, and the appellant filed a demurrer to 
the complaint stating that the National Savings & Loan Association was a nec- 
essary party, and thereafter the appellees filed an amendment to their complaint 
making the National Savings & Loan Association a party. 

The appellant admitted issuing the policy and admitted that permission was 
given for the premises to remain vacant or unoccupied for a period of 60 days, 
but alleged that a rider had been attached to the policy under the terms of 
which appellant would not be liable for exceeding two-thirds of the amount of 
damage if the property was destroyed by fire during such vacancy. It therefore 
contends that it is not liable, but that it was liable for only two-thirds of the 
$800. The policy contained a mortgage clause payable to the National Savings 
& Loan Association. 

There is no dispute about the property having been destroyed by fire, and 
it had not been vacant 60 days when so destroyed. 

[1-4] Appellant insists that the judgment should be reversed because the 
suit was originally begun by the heirs of B. F. Wilson, and the insurance policy 
was issued in the name of the estate of B. F. Wilson. It is insisted that the 
suit should have been brought by the administratrix and not by the heirs. The 
administratrix was made a party, and no objection was made by appellant to 
making the administratrix a party, and no objection was made in the lower 
court on account of any defect of parties or improper parties. 

Our statute provides: “The defendant may demur to the complaint where 
it appears on its face, either: * * * That the plaintiff has not legal capacity to 
sue.” Crawford & Moses’ Dig. § 1189. 

The policy having been issued in the name of the estate, this defect, if it 
was a defect, appeared on the face of the complaint, but, if it did not appear 
on the face of the complaint, the statute also provides: “When any of the 
matters enumerated in section 1189 do not appear upon the face of the com- 
plaint, the objection may be taken by answer. If no such objection is taken, 
either by demurrer or answer, the defendant shall be deemed to have waived 
the same, except only the objection to the jurisdiction of the court over the 
subject of the action, and the objection that the complaint does not state facts 
sufficient to constitute a cause of action.” Crawford & Moses’ Dig. § 1192. 

The appellant filed a demurrer to the complaint alleging that the property 
was mortgaged and that the National Savings & Loan Association was a proper 
party. There was no suggestion in this demurrer or in the answer that the ap- 
pellees were not proper parties or that there was any defect other than that 
pointed out by the demurrer that the National Savings & Loan Association was 
a necessary party. 

The statute provides: “The demurrer shall distinctly specify the grounds 
of objection to the complaint; unless it does so, it shall be regarded as objecting 
only that the complaint does not state facts sufficient to constitute a cause of 
action.” Crawford & Moses’ Dig. § 1190. 

It therefore does not appear that either in appellant’s demurrer or answer 
there was any defect of parties, except that the mortgagee should be made a 
party. 

The objection that appellees did not have legal capacity to sue must be 
made in the manner provided in the statute. Gaither Coal Company v. Le Clarch, 
182 Ark. 466, 31 S. W. (2d) 750; Murphy v. Myar, 95 Ark. 33, 128 S. W. 359, 
Ann. Cas. 1912A, 573; Love v. Cahn, 93 Ark. 215, 124 S. W. 259; Ry. Co. v. Wat- 
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son, 97 Ark. 560, 134 S. W. 949; Texarkana Gas & Electric Co. v. Orr, 59 Ark. 
215, 27 S. W. 66, 43 Am. St. Rep. 30. 

The objection, not having been made in the manner provided by statute, 
was waived. The appellees were interested in the suit, and while they may 
not have been necessary parties, they were proper parties. If the objection had 
been made in the court below, appellees might have shown that they were the 
only parties in interest. At any rate, the objection, not having been made in 
the court below, must be deemed waived. 

The appellant in its motion for new trial, among other things, stated: “The 
court erred in overruling defendant’s motion to dismiss as the plaintiffs were 
not the proper parties in that the property belonged to the estate of B. F. Wil- 
son and said suit should have been filed in the name of the administratrix, and 
there was nothing before the court.” 

The record, however, does not show that appellant made any such motion, 
and it must have been made in the court below, even if the appellees had not 
been proper parties. 

[5-7] The appetlant next contends that the court erred in holding that the 
rider was not effective and that it does not bind the appellees. It is contended 
that to the policy was attached a two-thirds vacancy permit, and that the com- 
pany, while admitting its liability for two-thirds of the $800, was not liable for 
anything in excess of that. This rider was sent to the mortgagee with a re- 
quest to attach it to the policy. No such provision as this rider contained was 
in the original policy, but in the original policy permission for the property to 
be vacant or unoccupied for 60 days was given, and the company reserved the 
right to cancel this policy on 5 days’ notice. The undisputed evidence shows 
that it never gave any notice, and the undisputed evidence also shows that 
no one interested in this contract agreed with the insurance company that this 
rider should be attached. Mrs. Presley tesiiged that she had a conversaticn with 
a representative of the appellant, but that he did not notify her anything about 
a vacancy clause. She stated she knew she had 60 days and he knew it too. 
Mr. Hellum testified that he never did notify Mrs. Presley, that he never sent 
her a copy of the two-thirds vacancy clause, and that he did not give her any 
notice whatever. He testified that he attached the clause to his record only, but 
without notice to the assured. This witness testified that he discussed with 
Mrs. Presley the fact of the house being vacant, that he asked her once or 
twice if she had gotten a renter, and told her that he was going to have to 
attach the clause if the house was not occupied, but he says that he does not 
believe that he told her unless it was occupied at once. But he told her if 
she did not get a renter he would have to attach it, but did not give here any 
notice and did not tell her when he would attach it. He testified that after he 
asked her once or twice if she had gotten a renter, and still did not tell her 
that he was attaching the two-thirds vacancy clause. 

It is contended by the appellant that the court’s ruling that the rider was 
not effective and did not bind the plaintiff had the effect that the contract 
could not be modified. We do not agree with the appellant in this contention. 
The ruling of the court was to the effect that the contract had not been modified. 
Of course, parties to a contract could modify it or cancel it or amend it in any 
way they might think proper. But the modification cannot be made by one 
party alone, but both parties must agree to the modification. 

The undisputed evidence in this case shows that the insurance company 
alone agreed to the modification. It was plainly written in the policy that 
permission was given for the property to remain vacant 60 days. This was the 
contract that the parties made. This contract all agreed to, and, if the parties 
other than the insurance company had agreed to the modification, this modifi- 
cation would have been binding on them. We therefore do not think there 
was any evidence tending to show that there had been a modification of the 
contract. 

[8] It is contended by the appellant that the statute authorizing attorney’s 
fees and damages is unconstitutional and void. This quesion, however, was not 
raised by appellant in its motion for new trial, and cannot be considered here. 


. The court did not err in directing a verdict, and the judgment is therefore 
affirmed. 
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GREAT AMERICAN INS. CO... NEW YORK, v. SCOTT. No. 12561. 
Supreme Court of Colorado. May 4, 1931. 
Rehearing Denied June 1, 1931. 
299 Pacific Reporter 1051. 
1. INSURANCE. 

Proper county in which to institute action against nonresident defendant for 
breach of hail insurance contract held that designated in complaint, although 
crops damaged were growing on land in another county (Code 1921, § 618.) 

(For other cases, see Insurance, Dec. Dig. § 618.) 

3. INSURANCE. 

Insured’s complaint containing allegations substantially complying with  sta- 
tute relative to performance /eld not defective on ground that it did not charge 
insured duly performed all conditions of contract (Code 1921, § 72). 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

4. INSURANCE. 

Allegation of adjusted hail loss and subsequent repudiation thereof by insurer 
held sufficient allegation of waiver by insurer of performance by insured. 

(For other cases, see Insurance, Dec. Dig. § 634[3].) 

5. INSURANCE. 

Insurer’s waiver of performance by insured may be proved under general 
allegation of performance. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

6. INSURANCE. 

Insurer could not avoid liability for insured’s nonperformance, where conduct 
of insurer’s agent caused failure to perform, notwithstanding specific inhibition of 
waiver contained in hail policy. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

7. INSURANCE. 

Insurer refusing to pay second hail loss, unless insured signed nonwaiver 
agreement covering first loss, waived right to deny liability for failure to fur- 
nish proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

En Banc. 

Error to District Court, City and County of Denver: Geo. F. Dunklee, Judge. 

Action by IL. R. Scott against the Great American Insurance Company, New 
York. Judgment for plaintiff, and defendant brings error. 

Affirmed. 
John T. Bottom, of Denver, for plaintiff in error. 


PRE YTS 





Rees D. Rees and C. E. Wampler, both of Denver, for defendant in error. 

Moore, J. { 

L.. R. Scott, in the Denver district court, sued to recover damages to his ‘ 
wheat crop in Eastern Colorado occasioned by hail and covered by two insurance 
policies of the defendant, Great American Insurance Company, New York. He had 
judgment on a verdict for $2,193.38, to review which the insurance company 
prosecutes this writ. 

It is urged (1) that the motion for change of venue should have been grant- 
ed, (2) that the complaint fails to state sufficient facts, (3) that waiver cannot be 
proven under general allegation of performance, (4) that the evidence is insuffi- 
cient. 

[1, 2] 1. The motion sought a change of venue to Yuma county charging that 
the real property involved in the action was there situate; that the hail insurance 
was payable there; and that the convenience of witnesses necessitated the change. 
The motion was properrly denied. The suit is for breach of contract, and not for 
damages to real property. The fact that the crops were growing on plaintiff's 
land in Yuma county is immaterial. The defendant being a nonresident of Color- 
ado, the proper county in which to institute action was that “designated in the 
complaint.” Code 1921, § 29. New York Life Co. v. Pike, 51 Colo. 238, 117 P. 
899. It was not error to deny a motion for change of venue on the ground of 
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convenience of witnesses because an abuse of discretion was not shown. Enyart 
v. Orr, 78 Colo. 6, 238 P. 29. 

2. The complaint charged that defendant executed and delivered two hail in- 
surance policies insuring the plaintiff against damages to his crops in the aggre- 
gate amount of $3,120; that on June 25, 1928, a hailstorm damaged his crops in 
the aggregate amount of $2,185.76; “that the plaintiff furnished the defendant on 
the 27th day of June, 1928, a written notice of loss and otherwise performed all 
of the conditions of said policy on his part; that on or about the 6th day of Au- 
gust, 1925, the defendant appointed three adjustors who visited the fields and ad- 
justed the loss and notified this plaintiff that his loss by hail as aforesaid was in 
the several sums hereinbefore set out; that said adjustment was made in writing 
by adjusters selected and appointed by the defendant company as the defend- 
ant’s agents in relation thereto and was accepted by this plaintiff and agreed to by 
both parties: that within a few days thereafter and prior to the 15th of August, 
1928, the defendant company repudiated said adjustment and informed this plain- 
tiff that they would not be bound thereby and that they would not recognize the 
plaintiff's loss and denied all liability therefor; that the defendant has not paid 
said loss nor any part thereof.” 

[3, 4] It is contended that the complaint is defective because it does not 
charge that the plaintiff duly performed all the conditions of the contract. The 
allegations of the complaint substantially complying with the Code, § 72, relative 
to performance, the complaint is not vulnerable on this ground. National Surety 
Co. v. Queen City Land & Mortgage Co., 63 Colo. 105, 164 P. 722: Board of Pub- 
lic Works v. Hayden, 13 Colo. App. 36, 56 P. 201. If it were otherwise, still the 
charge of adjusted losses and repudiation thereof by the insurance company was 
sufficient allegation of waiver of such performance. Helvetia Ins. Co. v. Allis 
Co., 11 Colo. App. 264, 53 P. 242. 

[5] 3. Waiver may be proven under a general allegation of performance. At- 
lantic Ins. Co. v. Manning, 3 Colo. 224; Southern Surety Co. v. Farrell, 79 Colo. 
53, 244 P. 475. However waiver was pleaded by alleging an adjustment. 

4. The record discloses that after the two insurance policies were issued and 
on June 7, 1928, plaintiff's crops were slightly damaged by hail for which recovery 
was not sought by plaintiff; that on June 25th another hailstorm severely damaged 
plaintiff's crops. Notice of the second loss was promptly given by plaintiff, but 
no proof of loss as required by the policy was furnished. Evidence introduced by 
the plaintiff supported his contention that the various conditions of the policy 
required to be performed by the insured were not performed because defendant 
refused to pay for the loss occasioned by the second hailstorm, unless the plaintiff 
signed a nonwaiver agreement covering the first. Subsequently D. D. Thomas, one 
of the adjusters of defendant, authorized John Brenner, another adjuster of said 
company, to select appraisers. and make an adjustment of plaintiff's second loss; 
that pursuant to said authorization, E. W. Lehman, together with Ed Ramcier and 
John Brenner, spent two days investigating the damage to plaintiff's crops and de- 
termining the amount of loss in each field except one. The reports of these losses 
were made out upon the defendant’s customary “hail loss work sheet” and signed 
“E. W. Lehman, adjuster,” “Ed Ramcier and John Brenner, witnesses to tests.” 
The amount of this adjustment was thereafter communicated to and accepted by 
plaintiff. 

Evidence introduced by the defendant tended to prove that there had been no 
adjustment contemplated or authorized; that men were sent to plaintiff’s fields 
merely to appraise his losses; that plaintiff refused defendant’s agent permission to 
go upon his property and investigate the damage; that it was impossible to de- 
termine from investigation what loss was occasioned by the first and by the sec- 
ond hailstorm; that plaintiff failed to comply with the requirements of said pol- 
icies: and that therefore defendant was not liable. 


A recitation of all the facts shown in the record is unnecessary. It suffices io 
say that therefrom the jury could have found either for the plaintiff or the de- 
fendant. 

[6] The insurance company insists that, because the policy contains a clause 
prohibiting waiver, none can be proven. Such is not the law. Notwithstanding 
the specific inhibition of waiver contained in its policy, the law does not permit 
an insurance company to avoid liability on account of nonperformance of condi- 
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tions required by the policy to be performed by the insured where, as here, the 
conduct of defendant's agents caused such failure. Farmers’ Merchants’ Ins. Co 
v. Nixon, 2 Colo. App. 265, 30 P. 42; California Ins. Co. v. Gracey, 15 Colo. 70, 
24 P. 577, 22 Am. St. Rep. 376 Preferred Acc. Ins. Co. v. Fielding, 35 Colo. 19, 
83 P. 1013, 9 Ann. Cas. 916; Prudential Ins. Co. v. Hummer, 36 Colo. 208, 84 P. 
61; Hartford Ins. Co. v. Hammond, 41 Colo. 323, 92 P. 686: German Am. Ins. 
Co. v. Hyman, 42 Colo. 156, 94 P. 27, 16 L. R. A. (N. S.) 77; Jennings v. Brother- 
hood Acc. Co., 44 Colo. 68, 96 P. 982, 18 L. R. A. (N. S.) 109, 130 Am. St. Rep. 
109. London Co. vy. Officer, 78 Colo. 441, 242 P. 989; Fraternal Aid Union v. Mur- 
ray, 81 Colo. 236, 254 P. 997; Insurance Co. vy. Baker, 84 Colo. 53, 268 P. 585; 
Helvetia Ins. Co. v. Allis Co., supra; Atlantic Ins. Co. v. Manning, supra. 

[7] li the evidence introduced by plaintiff is to be believed, and it was be- 
lieved by the jury, defendant refused to pay the second loss, unless plaintiff signed 
a nonwaiver agreement covering the first. Defendant, having insisted upon such 
condition, thereby waived its right to deny liability. Under the evidence, the jury 
had a right to determine that an adjustment of the loss had been made, in which 
event defendant waived performance of conditions required of plaintiff. 

The instructions given by the court adequately covered the law of the case, 
and no error is found in the exclusion of instructions tendered by defendant. 

[8] In the last analysis this case presents merely the question of credibility 
of witnesses. We have repeatedly held, where, as here, there is sufficient evidence 
to sustain the allegations of the complaint, even though diametrically opposed evi- 


dence has been introduced by the defendant, a verdict based thereon will not be 
disturbed. 


Judgment affirmed. 


CONE v. PHGQENIX ASSUR. CO., LIMITED, OF LONDON. 
Supreme Court of Florida, Division A. May 26, 1931. 
135 Southern Reporter 142. 
INSURANCE. 


Insured under two fire poilcies he/d not entitled to recover under both more 
than aggregate amount of 75 per cent. of insurable value of property (Comp. 
Gen. Laws 1927, § 6241). 

Syllabus by the Court. 
Where two insurance policies issued by two different companies insure 

the owner of a certain building against loss by fire and each policy fixes 

the insurable value of the property at $7,000, which is also the aggregate 

amount of the two policies, and thereafter, while the policies are both in 
force, the insured property is damaged by fire to the extent of 75 per 
cent. of its insurable value, the owner cannot recover from the two com- 
panies more than the aggregate amount of 75 per cent. of the insurable 

value of the property, under the provisions of section 4282, R. G. S., 

section 6241, C. G. L. 

(For other cases, see Insurance, Dec. Dig. § 494.) 


Error to Circuit Court, Lee County; George W. Whitehurst, Judge. 3 
Action by O. C. Cone against the Phoenix Assurance Company, Limited, of 
London. To review the judgment rendered, plaintiff brings error. 


Affirmed. 


Jim C. Clements, of Ft. Myers, and Leitner & Leitner, of Arcadia, for plain- 
tiff in error. 


Stewart & Presson, of Ft. Myers, and Mabry, Reaves & White, of Tampa, for 
defendant in error. 


Burorp, C. J. 


Plaintiff in error sued defendant in error on an insurance policy for $5,500. 
There was another policy on the same building for $1,500, and the insurable 
value of the property was fixed in each policy at $7,000. There was a partial 
loss by fire, and there is substantial evidence to support the contention that this 
loss amounted to 75 per cent. of the total value of the property. The total value 
of the property is conclusively fixed by the policies at $7,000. Therefore the 
loss as established by the evidence above referred to was $5,250. 

The policy sued on here was payable to the insured subject to the interest 
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of mortgages, which mortgages in the aggregate amounted to $2,790.65. The 
plaintiff was entitled to recover the balance found to exist after deducting the 
sum of $1,500 which had been paid under the former insurance policy, plus the 
agregate amount of the mortgages, being $2,790.65, making a total of $4,290.65, 
from $5,250, being 75 per cent. of the insured value of the property, which sum 
is $959.35. 

There are a number of assignments of error based upon various grounds, but, 
as the plaintiff in this case recovered all that he was entitled to recover, errors, 
if any, occurring during the trial, were harmless. 

Section 4282, R. G. S., section 6241, C. G. L., 1927, is as follows: “In case 
of the total loss of the property insured the measure of damage shall be the 
amount upon which the insured paid a premium, and, in case of partial loss, 
the measure of damage shall be such part of the amount upon which premiums 
are paid as the damage sustained is part of the insurable value of the building 
or structure as fixed by the agent of the insurer, and the insurers shall be es- 
topped from denying that the property insured was worth at the time of insur- 
ing the amount of the insurable value as fixed by the agent.” 

We find upon examining the record that there is other evidence as to the 
amount of the loss, but there is abundant substantial evidence to show that the 
loss was a partial loss and was 75 per cent. of a total loss, and therefore the 
owner was only entitled to recover under all policies issued the aggregate sum 
of 75 per cent. of the total loss; the amount and value of the total loss being 
fixed by the terms of the poicies. It may be that the insurer issuing the $1,500 
policy paid a larger percentage of the partial loss than it should have paid, but 
that fact, if true, would constitute no reason why the insurer litigating here 
should be required to pay the insured an amount which would make his recovery 
greater than he is entitled to recover under the contracts and conditions existing 
at the time of the partial loss. Since the determination of the correctness of the 
judgment here involves only the construction of the statute above quoted, it 
is not needful to cite authorities from other jurisdictions to support the view 
that the judgment should be affirmed which is so ordered. 

Affirmed. 

Ellis and Brown, JJ., concur. 

Whitfield, P. J., and Terrell and Davis, JJ., concur in the opinion and 
judgment. 


FIRST TRUST JOINT STOCK LAND BANK OF CHICAGO, ILL. v. 
DUROE et al. (EBBESON, Intervener). No. 40854. 
Supreme Court of Iowa. June 20, 1931. 
237 Northwestern Reporter 319. 
1. INSURANCE. 

As between mortgagee and mortgagor who has covenanted to keep premises 
insured, equitable lien attaches to proceeds of policy in mortgagee’s favor to 
exetent of mortgage indebtedness. 

Foregoing rule is applicable, notwithstanding policy is not by its 
express terms made payable to the mortgagee, or does not contain mort- 
gage clause making same payable to mortgagee as his interest may appear. 
(For other cases, see Insurance, Dec. Dig. § 580[2].) 

3. INSURANCE. 

As between mortgagee and mortgagor’s grantees who secured insurance for 
their own protection, latter eld entitled to proceeds, notwithstanding covenant 
in mortgage requiring mortgagor to keep buildings insured. 


Mortgagor covenanted in mortgage to keep buildings on mortgaged 
property insured for benefit of mortgagee. Assessment due on insured 
property became delinquent, and mortgagor’s rights under policy were 
forfeited and terminated, and therefore, at time of conveyance of mort- 
gaged premises, there was no insurance in force. Grantees, after dis- 
covering that policy had been forfeited and terminated because of non- 
payment of premiums, paid the delinquent assessments. Consent to as- 
signment of policy was obtained from the insurance company. Grantees 
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procured insurance only for their own protection. Evidence did not dis- 
close any equities entitling mortgagee to relief, as against grantees. 
(For other cases, see Insurance, Dec. Dig. § 580[2].) 


Appeal from District Court, Buena Vista County; F. C. Lovrien, Judge. 

Action in equity to determine whether the amount of $1,000 paid by an in- 
surance company on a loss by fire should be paid to the defendant-receiver of 
the insured and the owner of the equity in the real estate, or should be applied 
upon the mortgage held by the plaintiff. The intervener, who was the holder 
of a second mortgage upon the real estate, joined with the plaintiff in asking 
the same relief. The trial court held that the plaintiff had an equitable lien 
upon the amount so paid by the insurance company, and that the same should 
be paid to the plaintiff and credited upon the mortgage note. The defendant- 
receiver appeals. 

Reversed. 

EK. M. Duroe, of Sioux Rapids, for appellant. 

Ellis Stern and J. S. Whitney, both of Storm Lake, for appellees. 

WAGNER, J. 

The intervener, Ebbeson, holds a second mortgage upon the real estate. 
He joined the plaintiff in asking for the same relief, and therefore his rights 
will necessarily be determined by our decision upon the merits as between the 
plaintiff and the receiver. 

For the determination of the proposition submitted, it will be necessary 
to quite fully state the facts, which we now proceed to do. On October 29, 
1924, Vickrey was the owner of 120 acres of land in Buena Vista county; on 
that date he procured a loan from the plaintiff in the amount of $6,000, and, 
to secure the payment of the same, executed a mortgage upon the 120 acres of 
real estate. The mortgage was filed, indeed, and recorded in Buena Vista 
county on the 8th day of January, 1925. By the provisions of the mortgage, 
Vickrey, the mortgagor, covenanted and agreed to keep the buildings thereon 
insured to the full insurable value in insurance companies acceptable to the 
mortgagee, “and assign and deliver to it all policies of insurance on said build- 
ings, and the renewals thereof; and in case of failure to do so, the said party 
of the second part (the mortgagee) or assigns, may effect such insurance; and 
the amounts paid therefor, with interest thereon from date of payment, at the 
rate of eight per cent. per annum, shall be collectible with, as part of, and in 
the same manner as, the principal sum hereby secured.” On December 29, 1924, 
Vickrey was indebted of the intervener, Ebbeson, in the amount of $2,000, and, 
in order to secure the amount of said indebtedness, he and his wife executed 
unto the intervener a mortgage upon the real estate. This mortgage contained 
a provision relative to insurance similar to the one contained in plaintiff's mort- 
gage. Intetvener’s mortgage was duly filed, indexed, and recorded in Buena 
Vista county on the 10th day of March, 1925. 

On March 1, 1925, Vickrey made application to the Farmer’s Mutual Fire 
& Lightning Insurance Association of Buena Vista county for insurance upon 
the buildings situated on said real estate for the term of five years from and 
after the date of application. The application was accepted, and Vickrey there- 
by became a member of said Mutual Insurance Company. The policy issued 
insured the barn in question in the sum of $1,000. By the terms of the applica- 
tion, he agreed to make punctual payments of all dues and assessments for 
which he might become liable and to conform in all respects to the by-laws, 
rules, and regulations of the association under penalty of forfeiture of the 
policy. No mortgage clause was attached to the policy. The company had no 
notice that the plaintiff and intervener were mortgagees and that they were 
claiming to be entitled to the insurance money until after the fire hereinafter 
mentioned. Vickrey failed to pay an assessment due the insurance company, 
and, by reason of that fact, in accordance with the by-laws of said company, 
his rights as a member were forfeited and- terminated on March 1, 1926; so 
that, after said date, and until the time hereinafter mentioned, there was no 
enforceable insurance upon the buildings situated upon the real estate. F. H. 
Helsell and H. L. Farmer had been conducting a bank at Sioux Rapids, familiarly 
known as the Bank of Sioux Rapids, and, in so far as this controversy is ccn- 
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cerned, the interests of Farmer and Helsecll and said bank are identical. In 
June, 1926, the bank and Vickrey made an exchange of real estate, and Vickrey 
and his wife executed unto Helsell and Farmer a warranty deed for “all our 
equity in and to” (the 120 acres in question), “Said land being encumbered 
for a first mortgage of Six thousand dollars and a second mortgage of Two 
thousand dollars, and a lease expiring March 1, 1927.” Vickrey assigned the in- 
surance policy to Helsell and Farmer, and, when the latter presented the same 
to the company for their consent and approval, they were informed that the 
policy was not in force, because of lack of payment of an assessment by Vickrey; 
that, in order to accomplish the transfer of the policy, it would be necessary 
for the delinquent assessment to be paid. And thereupon, or a few days later, 
the amount of said delinquent assessment was paid by Helsell and Farmer 
and the consent and approval to the assignment obtained from the company. 
In this manner Helsell and Farmer became members of the Mutual Insurance 
Company. It will thus be observed that there was no mortgage clause attached 
to the insurance policy and that there was no insurance in favor of Vickrey 
after March 1, 1926. 


The result of the transaction between Helscll and Farmer on the one hand 
and the insurance company upon the other was the same as if Helsell and 
Farmer or the bank had made application to, and procured a new policy from, 
the company. The bank, or those representing it, paid all subsequent assess- 
ments made upon it, and thereby kept the insurance in force. The bank went 
into the hands of a receiver in November, 1926, and the rights of Duroe as re- 
ceiver are identical with those of Helsell and Farmer and the bank. There was 
no assumption of, or agreement by Helsell and Farmer or the bank to pay, 
the prior mortgage indebtedness. The record discloses that the bank procured 
this insurance solely for the purpose of protecting its interest as the owner of 
the equity in the real estate. It is not shown that the indebtedness secured by 
the mortgages is due, and there is no showing as to the value of the real estate 
covered by the mortgages. The barn was burned in 1929, and the company made 
no denial that it owed the sum of $1,000 to some one, and it issued its check 
in the sum of $1,000, which is held by the defendant Wh'tney to be paid to 
whomsoever the court may determine is entitled thereto. The trial court held 
that the plaintiff has an equitable lien upon said fund of $1,000, and rendered 
judgment ordering that the same be paid to the plaintiff, as the holder of the 
first mortgage. From this action by the trial court, the defendant-receiver has 
appealed. 


[1, 2] The question for our determination is: Who, as between the plain- 
tiff-mortgagee and the defendant-receiver, is entitled to the $1,000? It is well 
settled that, when the mortgagor is bound bv the terms of the mortgage to 
keep the premises insured for the security of the mortgagee, as between the 
mortgagee and the mortgagor an equitable lien arises in favor of the mortgagee 
for the money received upon the policy to the extent of the mortgage indebted- 
ness, regardless of whether or not the policy is in express terms payable to the 
mortgagee, or whether or not it contains a mortgage clause making the same 
payable to the mortgagee, as his interest may appear. See Johnson y. Northern 
Minnesota Land & Investment Co., 168 Iowa, 340, 150 N. W. 596; Dunlop v. 
Avery, 89 N. Y. 592. However, in the instant case, we are not dealing with the 
rights as between Vickrey, the mortgagor, and the plaintiff—mortgagee. The 
question for our determination is the right as between the mortgagee and the 
grantee of the mortgagor, which grantee did not assume and agree to pav the 
mortgage debt, and procured the insurance solely for the purpose of protect- 
ing its interest as the owner of the equity in the farm. While it is true that 
the mortgagor assigned to his grantee the policy which he had in his posses- 
sion, yet the grantee obtained nothing by reason of said assignment. as_ the 
policy had lapsed, had been terminated and canceled, and was of no force or 
effect. As hereinbefore stated, as the result of the transaction among the mort- 
gagor, Helsell and Farmer and the insurance company, Helsell and Farmer be- 
came members of said Mutual Insurance Company the same as if they nad 
made application to, and procured a new policy from, the company. Since the 
mortgagor, at that time, had no insurance, there was none to inure to the bene- 
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fit of the mortgagee. The grantee of the mortgagor, not having assumed and 
agreed to pay the mortgage debt, was under no duty or obligation to keep the 
premises insured for the benefit of the mortgagee, unless it he that the: coven- 
ant in the mortgage by which the mortgagor agreed to keep the buildings in- 
sured is a covenant running with the land. It is the claim of counsel in argu- 
ment that this court has not as yet determined this proposition, and, in so far 
as our investigation discloses, we have not directly passed upon the question. 
In Ayres vy. Hartford Fire Insurance Co., 17 Iowa, 176, 85 Am. Dec. 553, per- 
haps, by way of dictum, the court there declared that the contract of insurance 
does not run with the land. The generai holding of courts of other jurisdic- 
tions is that a covenant by the mortgagor to keep the buildings upon the mort- 
gaged premises insured is entirely personal in its character and does not run 
with the land. See Spillane v. Yarnalowicz, 252 Mass. 168, 147 N. E. 571, 38 A. 
L. R. 1401; Dunlop v. Avery, 89 N. Y. 592; Reid v. McCrum, 91 N. Y. 412; Kap- 
lan v. Wilderman, 95 N. J. Eq. 463, 123 A. 165; Shadgett v. Phillips & Crew Co., 
131 Ala. 478, 31 So. 20, 56 L. R. A. 461, 90 Am. St. Rep. 95; Farmers’ Loan & 
Trust Co. v. Penn Plate Glass Co., 186 U. S. 434, 22 S. Ct. 842, 46 L. Ed. 1234. 
This proposition is very ably discussed in a note found in 38 A. L. R. 1401. In 
Kaplan vy. Wilderman, 95 N. J. Eq. 463, 123 A. 165, the court made the follow- 
ing pronouncement: 


“Complainants seek to have an equitable lien impressed upon the insurance 
moneys to the extent of the amount due for principal and interest on their 
mortgage. 

“This contention is based on three grounds [including the following]: 

“First, upon a covenant made by the original mortgagor Remler in his mort- 
gage to complainants, to insure and keep insured the buildings, and assign the 
policy to complainants as collateral security for the mortgage indebtedness. 
This, however, cannot avail complainants as against Wilderman, for the agree- 
ment does not purport to bind any one but Remler himself (not his heirs or 
assigns), and such a covenant or agreement to insure is only a personal coven- 
ant, not a covenant running with the lands. Farmers’ Loan & Trust Co. v. 
Penn Plate Glass Co., 186 U. S. 434, at page 453, 22 S. Ct. 842, 46 L. Ed. 1234. 
Compare, also, National Bank v. Segur, 39 N. J. Law, 173, at page 184 et seq.; 
Pipe Line Co. v. D., L. & W. R. Co., 62 N. J. Law, 254, at page 274, 41 A. 759, 
42 I. R. A. 572; Bordentown y. Anderson, 81 N. J. Law, 436, 79 A. 281. 

“Secondly, it is argued that, upon some theory of implied contract, Wilder- 
man became substituted as the covenantor in the mortgage by reason of his 
taking a deed for the property subject to the mortgage. This, also, is without 
foundation, for Wilderman, by the conveyance to himself, merely took title to 
the premises subject to the incumbrance. There is no clause in his deed whereby 
he assumes payment of the mortgage, much less assumes performance of the 
covenant to insure. Under the law in this state no agreement to pay a mort- 
gage is implied from acceptance of a deed to property subject to the mort- 
gage. The grantee is under no obilgation to pay unless there be an express 
agreement so to do in. his deed. Tichenor vy. Dodd, 4 N. J. Eq. 454: Louden- 
slager v. Woodbury Heights Land Co., 64 N. J. Law, 405, 45 A. 784. So much 
the more as to the raising of an implied obligation to insure and assign the 
policy.” 

Similar quotations could be made from the other authorities cited, but we 
deem it unnecessary. We therefore hold, in accordance with the great weight 
of authority, that such a covenant does not run with the land; and that from 
no viewpoint was the grantee of the mortgagor under any duty or obligation to 
the mortgagee to keep the buildings insured for his benefit. 


The appellee, relying upon Wheeler v. Factor’s & Traders’ Insurance Co., 
101 U. S. 439, 25 L. Ed. 1055, eontends that the provision in the mortgage giving 
the mortgagee the right to effect or procure the insurance, in the event of the 
mortgagor’s failure to do so, does not prevent the mortgagee from having an 
equitable lien upon the insurance fund, but this relates only as to the rights as 
between the mortgagor and the mortgagee, and has no bearing upon the deter- 
mination of the rights as between the mortgagee and the grantee of the mort- 
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gagor when the grantee is under no duty to the mortgagee to obtain the in- 
surance for his benefit. 

In Ryan v. Adamson, 57 Iowa, 30, 10 N. W. 287, 288, Ketcham executed a 
mortage upon a town lot to secure the plaintiff. Ketcham subsequently sold the 
property to Adamson, who agreed to pay the plaintiff the amount due on the 
mortgage. Thus Adamson stepped into Ketcham’s shoes, and plaintiff could 
have brought suit and recovered against either or both Ketcham and Adamson 
the amount of the mortgage debt. After Adamson purchased the property, he 
caused the house thereon to be insured. After the destruction of the building 
by fire, plaintiff sought to recover the insurance money. In passing upon the 
merits, the court declared: 

“There are no facts alleged upon which equity will support plaintiff’s claim 
to be subrogated to the rights of the assured. 

“We know of no rule of law or equity under which plaintiff is entitled to 
the relief prayed for in the petition. This case cannot be excepted from the 
rule that a mortgagee has no interest in a policy of insurance issued to the 
mortgagor for his own benefit.” 

The reasoning of the cited case is applicable to the facts in the instant case. 
for the grantee of the mortgagor, under no duty or obligation to pay the mort- 
gage debt, procured the insurance solely for the purpose of protecting its in- 
terest as the owner of the equity in the real estate. 

The appellee relies upon In re Hackbart, 203 Iowa, 763, 210 N. W. 544, 52 
A. L. R. 895, and Brady v. Welsh, 200 Iowa, 44, 204 N. W. 235, 40 A. L. R. 603. 
Said cases are clearly distinguishable from the instant case. In the Brady Case, 
the question involved was as to the right to the insurance money as between 
the vendor and vendee in an executory contract of sale in which the vendee 
became the owner of the equitable title to the real estate and the vendor re- 
tained only the legal title as security for the unpaid purchase price. The vendee 
had fully paid the vendor the contract price for the real estate, and it was quite 
properly held that, under the facts of that case, as between the vendor and 
the vendee, the vendee was equitably entitled to the insurance money. Like- 
wise, in the Hackbart Case, it was held that Hackbart was an involuntary pur- 
chaser of the real estate, and we quite properly applied the same reasoning as 
in the Brady Case, and held that he was entitled to the insurance money. 

[3] In the instant case, when Helsell and Farmer purchased this insurance 
for the sole purpose of protecting their or the bank’s interest as the owner of 
the equity in the real estate, the mortgagee had no insurance which he himself 
could have obtained and collected the cost thereof as a part of the mortgage 
debt, nor, as hereinbefore shown, did the mortgagor at that time have any in- 
surance which would inure to the benefit of the mortgagee. It is true that the 
plaintiff had a lien upon the real estate, including the barn thereon situated, 
but there is no showing that the mortgage is due, no showing that the farm 
without the barn is inadequate security for the mortgage debt, no showing 
that those executing the notes secured by the mortgage are insolvent, no show- 
ing of necessity to resort to this fund for the payment of the mortgage indebted- 
ness; and the mortgagee failed to take sufficient interest in the matter to pro- 
tect himself by procuring insurance which he could easily have done without 
cost to himself. Equity aids the vigilant, not those who slumber on, or fail 
to protect their rights. The parties to the policy, or contract of insurance, 
were the insurance company and the bank. Under said contract, the insurance 
company agreed to pay the bank, in the event of loss. Under the policy, the 
bank and not the mortgagee is legally entitled to the money. Under the record 
of this case, the plaintiff has failed to show any equity existing in his favor to 
entitle him to be subrogated to the contractual legal rights existing in favor 
of the bank against the insurance company; and, this being true, the money 
should be paid to the bank or the receiver thereof, who is legally entitled to 
the same. See Dunlop v. Avery, 89 N. Y. 592 

The judgment of the trial court is erroneous, and the same is hereby re- 
versed. 

Reversed. 
Stevens, De Grag, Albert, Kindig, and Grimm, JJ., concur. 
Faville, C. J., takes no part. 
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KISER v. MORTON FARMERS’ MUT. INS. ASS’N. No. 40804. 
Supreme Court of Iowa. June 20, 1931. 
237 Northwestern Reporter 328. 
5. INSURANCE. 

Grantor’s intention at time of physical delivery of deed, to pass title, held, 
as bearing on question of cancellation of fire policy, for jury. 

Policy of fire insurance, among other things, contained provision to 
effect that; in case any person sold or transferred real estate, his insur- 
ance policy on buildings or real estate was automatically canceled if 
either party did not give secretary of association notice within five days 
after transfer of property. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

Appeal from District Court, Page County; K. R. Cook, Judge. 

This action is a suit upon an insurance policy. The defense is an alleged 
breach of the by-laws of the company by the sale of said property; hence 
nullifying the policy. There was a directed verdict for the plaintiff, and, from 
the judgment entry thereon, on November 12, 1930, the defendant appeals. 

Reversed. 

Tinley, Mitchell, Ross & Mitchell, of Council Bluffs, for appellant. 

H. T. Pressly, of Carinda, and Ferguson & Ferguson, of Shenandoah, for 
appellee. 

ALBeErT, J. 

In 1923 the plaintiff herein, R. W. Kiser, was the owner of 83 acres of land 
situated in Page county, Iowa. On the 6th day of December of that year the 
defendant issued to Kiser a policy of insurance in the amount of $3,000 cover- 
ing the buildings situated on said land. On September 10, 1929, Kiser and wife 
entered into a contract of sale for the above property with one Forrest Lee. 
This contract provided for a down payment of $2,000, which was acknowledged, 
and the balance of the consideration, $10,000, was to be secured by a mortgage 
on this land, covered by two notes, one for $3,000 due March 1, 1931, and one 
for $7,000 due March 1, 1936. 

One of the provisions of this contract was “that on ———— 19———— upon per- 
formance by the second party of the terms of this contract to and including 
that time, first party shall deliver to second party full and peaceable possession 
of said real estate together with all appurtenances thereunto belonging, all in as 
good condition as at the present time, excepting only for natural use and de- 
preciation.” 

The contract further provided that, upon the performance by the second 
party of the contract, the first party would deliver to the second party a good 
and sufficient general warranty deed for said real estate. Later in the contract 
it is provided: “Possession to be given to second party March 1, 1930.” 

On the same date, to wit, September 10, 1929, plaintiff and wife executed a 
warranty deed to Lee for the above-described premises. This deed contained no 
reservations or conditions whatever. At the saine time Lee executed to the plain- 
tiff the notes and mortgage provided for in said contract. The deed from Kiser 
to Lee was handed over to Lee, and Lee handed over to the plaintiff the mort- 
gage and notes according to the contract. They took their respective documents 
to the recorder’s office in Page county and filed the same of record. 

The policy of insurance, among other things, made the articles of incorpora- 
tion and by-laws of the defendant association a part thereof. Among other pro- 
visions therein is the following: “Any person selling or transferring any real 
estate, his insurance policy on buildings on the real estate is automatically can- 
celed if either party does not give secretary of this association notice within 
five days after the transfer of property.” 

The fire which destroyed the buidings on the property in controversy oc- 
curred January 28, 1930. 

No notice of the transfer of this property was given to the defendant as- 
sociation as provided above. It is the claim of the defendant that the policy 
was automatically canceled because of the “selling and transferring” of the 
real estate upon which the house was situated on September 10, 1929. At this 
point in the proceedings, without more, it is evident that this contention of the 
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association is true, and the policy would be automatically canceled; hence there 
could be no recovery in the case. But, to avoid this situation, the plaintiff 
pleaded that no completed transfer and conveyance of said premises has yet oc- 
curred, and plaintiff herein still has an insurable interest in said premises. 

The claim of the plaintiff in this respect is that, at the time of the making 
of the deed and mortgage aforesaid, it was mutually agreed and understood 
between Kiser and Lee that, while these instruments were to be exchanged 
between them, they were not to become effective and operative until March 1, 
1930; that therefore there was no such change of title or “selling or trans- 
ferring” as contemplated by the policy. The fact that plaintiff, after March 1, 
1930, instituted an action to foreclose this mortgage, and at the same time or 
later Lee served notice of rescission of the contract on Kiser, are matters that 
have little weight, and, if at all, affect only the question before the court re- 
motely. 

The real question is: What was the status of this property and the parties 
on January 28, 1930, when the fire occurred? 

We turn to the testimony of these parties as to the alleged agreement that 
the mortgage and deed was not to be operative until March 1, 1930. In relation 
thereto, Pressly, a lawyer at Clarinda who drew these papers, testified that, at 
the time of the drawing of the contract of sale, Kiser said that, inasmuch as 
he lived in Colorado and his wife was in poor health, he wanted the papers 
made out so that it would not be necessary for him or his wife to come back, 
and that the deal was not to be fully completed until the Ist of March, at 
which time he would give possession of the farm. He was then asked what was 
said in that conversation as to when the transfer of title would take effect, and 
he answered, “The Ist of March, 1930.” 

In relation to this matter, Kiser, the plaintiff, testified: “On the 10th day 
of September, 1929, Mr. Lee paid me $2,000.00 on the contract.” Speaking of 
his deed to Lee, he said: “I gave it to him on the contract. He got it and 
carried it off.” As to the alleged agreement at the time when the papers came 
into operation, plaintiff testified: “We talked the matter over. I said we would 
make out a contract and also make out a deed as my wife and I were both 
in poor health and for that reason it was impossible for us to come back and 
we wanted to file the deed while we were here which I think was about the 
extent of it. I said to him (Lee) we would make out the deed and the contract 
and the contract and the deed, and all that needed to go into execution until 
the Ist of March as that was the time of delivery. The papers were to be 
made out and all of the delivery was to be executed or completed the first day 
of March as that was the customary way. Think that was about all as I re- 
member. Mr. Lee said that would be all right with him and he would be willing 
to make it that way. It was suggested by Mr. Lee and myself that the exe- 
cution of this title was not to go into effect until the Ist day of March. This 
conversation occurred before the papers were made out. Mr. Lee said it was 
all satisfactory to him. We left the office together. The conversation was that 
we would go and register the mortgage and that we would have this much 
of the work done so that I would not have to come back to this country, and 
I was in poor health and I wanted to straighten out as much as I could of it 
at the present time. He said it was all right with him; that he would attend to 
that right now. The notes accompanying the mortgage were dated March Ist. 
They were to go into execution with the rest of the papers. That is the reason 
we dated them ahead. It is true that all of these papers were executed at one 
time, the 10th day of September, 1929. I took the mortgage and notes and Lee 
took the warranty deed and went off with them.” 

With reference to-this matter, the vendee, Lee, testified: “Mr. Kiser said 
since he and his wife were in poor health, we might just as well complete the 
deal as nearly as possible, but it was understood nothing was to be transferred 
until the Ist of March. That was our language and I said it was satisfactory 
with me. I never took possession of the land up to this time and never took 
any rents or profits off the land up to this time. I delivered to Mr. Kiser a 
mortgage securing the notes aggregating $10,000.00 which was the first lien 
on the land, together with a $7,000.00 and a $3,000.00 note accompanying said 
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mortgage. I knew the deed was dated September 10, 1929, and on that date paid 
Kiser $2,000.00 in cash. Kiser said to me that these notes were to take effect 
March 1, 1930, and not to draw interest until that time. At the time I got the 
deed, Kiser said he would make the deed and several—just completed that much 
of the deal while he was here.” When this witness was asked about anything 
that was said about the conditions of the transfer, he answered, “Well now, that 
is pretty hard for me to just remember. He just said he would deliver the deed 
today because it was convenient; that it was not to take effect until March Ist. 
I was buying the land from Kiser and I didn’t want to pay any interest on the 
notes until I took possession. That is the reason these notes were made payable 
March 1, 1930.” 

[1] It may be said at this point that this testimony was objected to on the 
ground that it violated the parol evidence rule. We have repeatedly held that the 
parol evidence rule applies only to disputes between parties to the transaction, 
and is not available to a third party. Moore v. St. Paul F. & M. Ins. Co., 176 
Iowa, 549, 156 N. W. 676; Dilenbeck v. Herrold, 183 Iowa, 264, 164 N. W 
869; Wheeler v. Schilder, 183 Iowa, 623, 167 N. W. 534; Blumer v. Schmidt, 
164 Iowa, 682, 146 N. W. 751; Weis v. Bach, 146 Iowa, 320, 125 N. W. 211; 
Estate of Lamb v. Morrow, 140 Iowa, 89, 117 N. W. 1118, 18 L. R. A. (N. S.) 
226; Livingston v. Stevens, 122 Iowa, 62, 94 N. W. 925: De Goey v. Van Wyk, 
97 Towa, 491, 66 N. W. 787. 

[2-4] It is a settled law that, to transfer title by warranty deed, two things 
are necessary: First, the physical delivery of the instrument; and, second, an 
existing intention at the time that title is to be transferred. In other words, 
two things are necessary to a legal delivery of an instrument. We had somewhat 
of a similar situation before us in Jones v. Betz, 203 Iowa, 767, 210 N. W. 
609, 213 N. W. 282, and we there said: “It is also well settled that where a deed 
is signed, acknowledged, and recorded, it is presumed to have been properly de- 
livered, but of course this presumption is a rebuttable one.” In that case we 
cited the Iowa authorities on this proposition. 

[5] In the case at bar, it is conceded that the physical delivery of the deed 
was made. The question left, therefore, is whether there was an intention at 
the time of the physical delivery to pass title. This must be determined under 
the facts of the case. We start with the rebuttable presumption that there was 
a perfect and complete delivery because this deed was “signed, acknowledged and 
recorded” within the rule above stated, and, in addition thereto, there was a 
physical delivery of the instrument. This raises a very strong presumption that 
there was an intention to pass a complete title, and the burden is on the grantee 
to overcome this presumption. This makes a disputable fact which we conclude 
is for the jury to determine in the light of the facts and circumstances sur- 
rounding the parties at the time of the transaction. 

There may be a question as to the credibility of the witnesses involved herein 
hy reason of their interest in the determination of this particular question of 
intent to deliver, which, together with the other facts and circumstances in thc 
case, would make a jury question. The court, however, directed a verdict for 
the plaintiff, and in so doing erred. The case should have gone to the jury under 
proper instructions. 

We still have the question of whether or not, in the making of the executory 
contract for the sale of this land, Kiser violated the inhibition of the afore- 
said by-law. See Kempton v. State Ins. Co., 62 Iowa, 83, 17 N. W. 194; David- 
son v. Hawkeve Ins. Co., 71 Towa, 532, 32 N. W. 514, 60 Am. Rep. 818; Erb v. 
German-American Ins. Co., 98 Towa, 606, 67 N. W. 583, 40 L. R. A. 845; Pringle 
v. Des Moines Ins. Co., 107 Iowa, 742, 77 N. W. 521; Moore v. St. Paul F. & 
M. Ins. Co., 176 Towa, 549, 156 N. W. 676: Bartemeier vy. Central National Fire 
Ins. Co., 180 Towa, 354, 160 N. W. 24. 

For the errors pointed out, the case is reversed. 

Faville, C. J., and Stevens, De Graff, and Wagner, JJ., concur. 
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LARSEN & SON et al. v. RETAIL MERCHANTS’ MUT. INS. CO. No. 40820. 
Supreme Court of Iowa. June 20, 1931. 
237 Northwestern Reporter 468. 


2. INSURANCE. 

Insurance company having knowledge of destruction of property by fire and 
denying liability, waives proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

3. INSURANCE. 

Sale of part of goods, covered by fire policy, by one of partners held, as re- 
spected liability on policy, completed sale. 

Although sale was made by one partner without knowledge of other, 
checks were delivered for purchase price of property and deposited next 
morning following destruction of goods by fire, and though partner stat- 
ed that he thought property had been sold too cheap, he did not object to 
sale to purchaser, and did not tender back amount of purchase price. 

(For other cases, see Insurance, Dec. Dig. §$328[9].) 

4. INSURANCE. 

Sale of part of goods covered by fire policy did not relieve insurer from li- 
ability on part retained. 

(For other cases, see Insurance, Dec. Dig. § 328[15].) 

5. INSURANCE. 

Fire policy, covering stock of merchandise consisting chiefly of groceries and 
other enumerated goods, held to cover shoes and produce. 

The policy was written to cover stock of merchandise consisting chief- 
ly of groceries, provisions, canned goods, coffee, tea, spices, cigars, and 
tobacco, fresh, salted, and smoked meats, country produce, bakery goods, 
confectionery, and such other merchandise as is usually kept for sale in 
grocery stores and meat markets, and evidence was introduced to show 
that in vicinity, grocery stores and meat markets carried disputed line of 
merchandise. 

(For other cases, see Insurance, Dec. Dig. § 163[5].) 

6. INSURANCE. 

Doctrine of ejusdem generis applies to fire policies. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

\ppeal from District Court, Audubon County; H. J. Mantz, Judge. 

\n action to recover for a claimed loss under a first insurance policy issued 
by the defendant to the plaintiffs. From a judgment entered on the verdict of a 
jury in favor of the plaintiffs, the defendant appeals. 

Reversed. 

Graham & Graham, of Audubon, and G. C. Dalton, of Atlantic, for appellant. 

T. F. Mantz, of Des Moines, and Chas. S$. White, of Audubon, for appellees. 

ALBERT, J. 

The first question of importance in the case involves the question of an 
alleged plea in abatement. 

The destruction of the property insured occurred August 10, 1929. It is 
claimed the proof of loss was waived on September 16, 1929. This claim, how- 
ever, is in dispute, and, for the purpose of determining the question involving the 
plea in abatement, we will assume that proof of loss was waived on said latter- 
named date. 

This suit was commenced on October 12, 1929, in the district court of Audu- 
bon county, lowa. The defendant filed answer February 19, 1930, in which no re- 
ference was made to an abatement, nor was there any plea of abatement therein. 
In the intermediate time, the plaintiffs had twice amended their petition, and on 
the 19th day of February, 1930, they filed a reply to the answer of the defendant 
theretofore filed. Thus the issues were made. 

Later, on May 3, 1930, the defendant filed an amendment to its answer plead- 
ing that plaintiffs’ action was prematurely brought because, at the time the same 
was filed, no cause of action had accrued in favor of the plaintiff, or any of the 
plaintiffs, to this action in any capacity. A reference to the provisions of the 
policy was made a part of this plea, and it is alleged that, since the terms of the 
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policy had not been complied with by plaintiff or plaintiffs, this action would not 
lie. 

The policy issued in this case contained the following provision: “The sum 
for which this company is liable pursuant to this policy shall be payable forty 
days after due notice and proofs of loss have been received by this company in 
accordance with law.” 

Section 8986, Code 1927, after providing for notice of loss and proof thereof, 
continues: “and no action for such loss shall be begun within forty days after 
such notice and proofs have been given to the company.” 

It will be noticed therefore, that the policy provided that when the loss was 
payable, it fixed the time at forty days after the proper filing of notice and proof 
of loss, and the statute quoted prohibits the bringing of an action during this 
forty-day period. As before noted, the defendant in its amended answer alleged 
that plaintiffs’ action was prematurely brought, in that no cause of action had ac- 
‘rued in their favor. It goes without saying, therefore, that this action was 
brought before the expiration of the forty-day period, and, by reason thereof, 
defendant allege ‘“‘this action will not lie.” 

In the case of Blood y. Hawkeye Ins. Co., 103 Iowa, 728, 69 N. W. 1141, we 
had a very similar situation, and, after having reviewed our cases, we held that 
the action was prematurely brought, and reversed the case. We see no difference 
in the fact situation in that case from that in the instant case, so far as the legal 
question is concerned. 

But, appellees insist that by reason of the holdings of this court in Thomp- 
son v. Yousling, 196 Iowa, 363, 192 N. W. 826, and Smith v. City of Davenport, 
198 Towa, 1295, 201 N. W. 47, 49, they should not be penalized for having brought 
their action prematurely. In the latter case, we quoted the following from the 
former case: “The old rule that an action prematurely brought must in any event 
be abated on that ground has become obsolete. The prevailing present rule is 
that, if only time is wanting to mature the action, and if such time has elapsed 
when an issue is presented and tried upon the merits the action need not be 
abated.” The conclusion in the first case was that, although the action were pre- 
maturely brought, this question was not raised until after the time when the action 
could have been brought. 

[1] Plaintiff may amend or substitute his original petition after the time 
limit has expired, and thereupon continue with the trial of his case on the merits, 
and the action will not be abated. Abatement is purely dilatory, and, if sustained, 
only means the commencement of another action. If this abatement had heen 
rr it would simply mean that this action would have been dismissed on 
the 3d day of May when the plea was filed, and the plaintiffs could commence an 
other action on the 4th day of May. At that time the forty-day limitation had 
long since expired. This, of course, would be a useless ° proceeding, and nothing 
in reality would be accomplished thereby, except to delay the determination of 
the questions involved. We are disposed to hold that the pronouncements made 
in the cases of Thompson vy. Yousling and Smith v. City of Davenport, supra, 
determine this situation, and we, therefore, give no further consideration to this 
question. 

The next question discussed is whether or not the proper notice and proof 

loss were given to the company. 

\fiter the fire, the attorney for the plaintiffs wrote the defendant and _ re- 
quested a blank to make out proof of loss. On September 16, 1929, the company 
replied as follows: “We acknowledge receipt of your request for blank proof of 
loss, that apparently you desire to use to make claim for loss for N. Larsen of 
Brayton, but please understand that the furnishing of this proof would be super- 
fluous, from the fact that we find that he did not own the stock at the time of 
the fire, he having sold it and received check for same, so of course we had no 
insurance with the party who bought it. Hence there was no obligation of this 
company under the circumstances with either Mr. Larsen or the purchaser, as 
Mr. Larsen has already received cash for his stock for purchase price, hence re- 
Heving this company from any legal liability whatever.” 

[2] This answer of the company reveals, first, that they knew of the Larsen 
loss, and no other construction can be placed upon it than they were then  spe- 
cifically refusing to pay the same, and denying liability. It nas long been the 








Fire] Larsen & Son et al. v. Retail Merchants’ Mut. Ins. Co. 957 


rule of this state that, where an insurance company has knowledge of the des- 
truction of property by fire, and denies liability, they thereby waive proof of loss. 
Green v. Des Moines Fire Ins. Co., 84 Iowa, 135, 50 N. W. 558: Scott v. Security 
Fire Ins. Co., 98 Iowa, 67, 66 N. W. 1054; Ruthven Bros. vy. American Fire Ins. 
Co., 102 Iowa, 550, 71 N. W. 574; Stephenson y. Bankers’ Life Ass’n, 108 Iowa, 
637, 79 N. W. 459. 

One other question is raised which seems to merit serious consideration. 

It is pleaded, and the evidence sustains the allegation, that the plaintiff, Lar- 
sen & Son, were a copartnership consisting of James Larsen and Nis Larsen, the 
latter being the father of the former. The former conducted a small grocery 
store at Drayton, Iowa, under the general management of the father. The son 
was also engaged in business in the town of Audubon, Iowa, some eight miles dis- 
tant from Drayton. In the early part of August, 1929, one F. W. Stager appeared 
at the place of business of N. Larsen & Son in Drayton, and negotiations were 
entered into for the purchase by Stager of the stock of merchandise of the part- 
nership. This transaction seems to have been on or about the 10th day of that 
month. After some negotiations, it was agreed that part of the said stock should 
be sold to Stager for a lump sum of $975, and thereupon a bill of sale was ex- 
ecuted and acknowledged by Larsen and Stager, and Stager delivered to Larsen 
five checks, drawn by Stager on an Anita bank, payable to Nis Larsen, in the 
total sum of the purchase price, $975. Stager took possession of the stock and 
retailed a part thereof that night. The keys of the store were turned over to 
him, and he locked the store when it was closed for the night. The stock was 
burned about two o’clock the next morning. The question here raised is that Nis 
Larsen, as one of the members of said partnership, had no right to sell and dis- 
pose of the partnership property without the consent of his other partner, James 
Larsen. James Larsen testified that he knew nothing about the alleged sale by 
Nis until after the fire. It is claimed, therefore, that there was not a completed 
sale of the property to Stager; hence the provision of the policy was not vi- 
olated providing that “if any change * * * takes place in the interest, title, posses- 
sion or use of the subject of insurance” this policy shall be void. 

[3, 4] Assuming that the contention of the appellees herein is correct, that 
one partner has no right to sell all of the partnership property without the con- 
sent of the other partner, the record shows undisputedly that the value of var- 
ious parts of the merchandise which were retained by the seller, equalled, if it 
did not exceed in value, the amount disposed of. More than this, the checks de- 
livered by Stager for the purchase price of this property were deposited with the 
Brayton Savings Bank the next morning. It is to be noticed that, while James 
Larsen stated to his father that he (the father) “had sold the property too cheap,’ 
he did not object to the sale to Stager, and did not tender back the amount of 
the purchase price. He sues in this action as the surviving partner, his father 
having previously died, and as administrator of his father’s estate. We are dis- 
posed to hold under these circumstances, as a matter of law, that the sale by N. 
Larsen to the purchaser was a completed sale, and the title to the property passed 
with the possession thereof, which was turned over to the purchaser on the eve- 
ning of the day prior to the fire. This being true, the company would not be lh- 
able for the loss of the value of the goods sold to Stager, but we do not think it 
vould relieve it from liability for that part of the stock of goods retained by 
the partnership and covered by this insurance policy. This distinction was not 
noted by the court in its instructions; hence there was error. 

One other question is raised and discussed which demands attention. 

[5] This policy is written to cover a stock of merchandise consisting chiefly 
of groceries, provisions, canned goods, coffee, tea, spices, cigars, and tobacco, 
fresh, salted and smoked meats, country produce, bakery goods, confectionery and 
such other merchandise as is usually kept for sale in grocery stores and meat 
markets. 

There is some evidence tending to show that in this store, aside from the ar- 
ticles enumerated in the policy, there were kept some shoes and produce, and it 
is insisted that the policy does not cover these latter items. 

[6] While the doctrine of ejusdem generis applies to fire insurance policies 
(Emery & Co. v. American Ins. Co., 177 Iowa, 4, 158 N. W. 748) we do not think 
it has any application to the question raised here. Evidence was introduced in 
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the case to show that in this vicinity, grocery stores and meat markets carried 
this disputed line of merchandise, and it is to be further noted that the wording 
of the policy states that it covers a stock of merchandise consisting chiefly, etc. 

We are disposed, therefore, to the conclusion that the alleged articles in dis- 
pute were covered by this policy. 

For the errors heretofore pointed out, the case is reversed. 

Faville, C. J., and Stevens, De Graff and Wagner, JJ., concur. 


SMITH et al. v. NATIONAL UNION FIRE INS. CO. OF 
PITTSBURGH, PA., et al. 
Court of Appeals of Kentucky. May 12, 1931. 
Rehearing Denied June 19, 1931. 
39 Southwestern Keporter (2d) 189. 
1. JUDICIAL SALES. 

Purchaser at judicial sale acquires equitab’e title in some circumstances even 
before deed is made (Civ. Code Prac. §§ 396-398). 

(For other cases, see Judicial Sales, Dec. Dig. § 50[1].) 

2. INSURANCE. 

Order confirming mortgage foreclosure sale did not vest purchaser with 
title, so as to deprive mortgagor of insurable interest, where purchaser did not 
execute bonds nor comply with bid (Civ. Code Prac. §§ 396-398). 

(For other cases, see Insurance, Dec. Dig. § 328|2].) 

\ppeal from Circuit Court, Jefferson County, Common Pleas Branch, Fourth 
Divisicn 

\ction by Floyd G. Smith and others against the National Union Fire In- 
surance Company of Pittsburgh, Pa., and others. Judgment for defendants, and 
plaintiff appeals. 

Reversed and remanded. 

Henry G. Bedinger and David R. Castleman, both of Louisville, for appel- 
lants 

F. M. Drake and Robert F. Vaughan, both of Louisville, for appellees 

Cray; J. 

Floyd G. Smith was the owner of a dwelling house and garage on south 
First street in Louisville. On January 26, 1927, the National Union Fire Insur 
ance Company issued to him a fire and tornado policy insuring his residence in 
the: sum of $6,000 and his garage in the sum of $300. Before the expiration of 
the policy, the dwelling house was injured by a fire in the amount of $1,740. 
In this action to recover on the policy, the company defended on the ground 
that Smith had no insurable interest. He replied with a plea of waiver. At the 
conclusion of his evidence, the trial court directed a verdict in favor of the 
company. He appeals. 





The facts developed on the trial are these: The insurance company issued 
the policy through its agent, the Louisville Trust Company. The trust company 
had written authority to countersign, issue, and renew policies of insurance, 
to consent to assignments and transfers thereof, and to collect) premiums foi 
transmission to the company. The policy contained the following provision: 
“This entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void * * * if any change, other than by the death of an 
insured, take place in the interest, title, or possession of the subject of insurance 
(except change of occupants without increase of hazard) whether by legal process 
or judgment or by voluntary act of the insured, or otherwise.” 

\t the time the policy was written, the trust company held a mortgage on 
the property insured and two other lots to secure an indebtedness of $5,000. After 
issuing the policy, it attached a mortgage loss clause in its favor, and retained 
the policy in its possession. Smith being in default, the trust company, in April, 
1927, brought suit against him to enforce its mortgage lien. On being served 
with summons, Smith informed the trust company. Judgment was procured, and 
the property was ordered sold. The sale was had on July 25, 1927. The residence 
property brought $5,700, which, being more than the debt, interest and costs, 
made it unnecessary to sell the two lots. Though the purchaser did not execute 
bond, or take any steps to comply with his bid, the sale was confirmed on Octo- 
ber &, 1927. Thereafter rule was issued against the purchaser to require him to 
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comply with the terms of his bid. On February 27, 1928, a resale was ordered. 
At that sale the highest bid for the residence property was $3,250. It and the 
lots were then sold as a whole, and brought $5,050. Subsequently the sale was 
confirmed, and the trust company’s debt and costs paid in full. After the first 
fire, Smith, thinking that the sale was valid, went to Mr. Gates, treasurer of the 
trust company, and asked for a return of his unearned premium. He was re- 
ferred by Mr. Gates to the insurance department, where the unearned premiums 
were calculated. He then went back to Mr. Gates, and says that the following 
conversation occurred: “When I returned to Mr. Gates he told me that he talked 
to some of the higher ups and they could not cancel that because they did not 
have no protection on the property; if these people did not comply with the 
terms of the sale the property would be ours—come back to us and they had to 
hold the insurance policy for protection—their protection as well as mine. That 
is what he explained to me.” 

On the other hand, Mr. Gates said: “I told him (Smith) we would not 
cancel those policies, that our lien was still in effect there, and we had not col- 
lected our money and we wanted the protection of the lost clause of the policies 
and would not cancel them.” He further stated that they had not collected their 
money “because of the disability of the purchaser complying with his purchase 
agreement.” He also testified that the purchaser at the first sale failed to comply 
with the terms of the sale, and that was the reason he told Mr. Smith that they 
could not cancel the policies. It was also shown that the trust company attached 
to the policy a vacancy permit good from October 29 to December 29, 1927, and 
a subsequent vacancy permit good from December 29, 1927, to February 29, 
1928, and that the premium for each of these permits was $5.31, and that both 
were charged to Smith’s account. 

[1] The trial court gave the directed verdict on the ground that Smith had 
no insurable interest at the time of the fire. Under our statutes, the legal title 
to property sold at decretal sale does not pass to the purchaser until it is con- 
veyed to him by the commissioner under proper order of the court (sections 
396, 397, and 398, Civil Code of Practice; Cockrill v. Louisville & N. R. Co., 
176 Ky. 148, 195 S. W. 435), and there is authority for the position that the 
owner has an insurable interest until the legal title passes (International Wood 
Co. v. National Assurance Co., 99 Me. 415, 59 A. 544, 105 Am. St. Rep. 288, 
2 Ann. Cas. 356). That, however, is not the rule in this state. On the contrary, 
the rule is that a purchaser at a judicial sale, in some circumstances, even before 
a deed is made, acquires the equitable title, and, if the property be destroyed by 
fire, the loss falls on him. 

[2] The question to be determined is, When and at what stage of the pro- 
ceeding does the equitable title pass? The rule is sometimes broadly stated that 
confirmation of a judicial sale vests the purchaser with the equitable title and 
brings about such a change in the title or interest of the insured as to avoid 
a fire insurance policy containing a provision against change in interest or 
title. Messer v. American Eagle Fire Ins. Co., 227 Ky. 3, 12 S. W. (2d) 358. 
That is true where the purchaser has complied with the terms of sale and paid 
cash or executed bonds, if bonds were required. As confirmatory of this view 
we held in Cook’s Adm’r v. Franklin Fire Ins. Co., 224 Ky. 360, 6 S. W. (2d) 
477, that a provision in a policy against change of interest, title, or possession in 
the subject of insurance, whether by legal process or judgment or voluntary act 
of insured, was avoided by acceptance of bid and purchase-money bond of pur- 
chasers at judicial sale. It will thus be seen that the controlling element is not 
the confirmation, but the purchaser’s compliance with the terms of the sale. 
There is sound reason for this view. The owner is entitled either to his interest 
in the property or a substitute therefor, and this substitute must be either cash, 
if cash payments be permitted, or purchase-money bonds, if such honds be re- 
quired. In this case, the purchaser did not execute the required bonds either 
before or after the confirmation of the sale, and at the time of the fire had taken 
no steps whatever to comply with the terms of his bid. In the circumstances, 
the mere order of confirmation did not invest the purchaser with title, or effect 
a change in the title or interest of Smith. It follows that Smith had an in- 
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surable interest at the time of the fire, and it becomes unnecessary to discuss 
the question of waiver. As the debt of the insurance company was paid out of 
the proceeds of the sale of the property insured and the two improved lots, it 
is clear that Smith sustained the loss due to the fire. It follows that no per- 
emptory should have been given on the ground that Smith had no interest in the 
property. 

We do not pass on the question of waiver of proof of loss, since on an- 
other trial the company will be permitted to offer evidence on that question, if 
it so desires. 

_ Judgment reversed, and cause remanded for a new trial consistent with this 
opinion. 





GOLDBERG v. LYNN MANUFACTURERS’ & MERCHANTS’ MUT. FIRE 
INS. CO. SAME v. PAWTUCKET MUT. FIRE INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. June 26, 1931. 

177 Northeastern Reporter 83. 

1. INSURANCE. 

Evidence of notice, possibly oral, at indefinite time, held not to show com- 
pliance with fire policy requirement of written notice given forthwith to insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

2. INSURANCE. 

Failure to prove declarations respecting statements of Joss under fire policy 
held fatal, unles waived. 

(For other cases, see Insurance ,Dec. Dig. § 645[2].) 

3. INSURANCE 

Insured’s allegation of performance of fire policy requirements is insufficient, 
where reliance is upon waiver, and in such case evidence of waiver is incom- 
petent. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

4. INSURANCE. 

Fire insurer's participating in statutory reference held not evidence of waiv- 
er (G. L. c. 175, § 100, and § 101E, as added by St. 1927, c. 285, § 3). 

(For other cases, see Insurance, Dec. Dig. § 397.) 

5. INSURANCE. 

Evidence held not to show fire insurer’s waiver of immediate written notice 
and sworn statements of loss. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

6. INSURANCE. 

Statute precluding insurer from availing itself of omission to furnish forth- 
with sworn written statement called for by standard fire policy held inapplicable, 
where there was no evidence that insured, after loss, forthwith, in writing, no- 
tified insurer of fire and location (G. L. c. 175, § 102). 

(For other cases, see Insurance, Dec. Dig. § 545.) 

Report from Superior Court, Suffolk Court, Suffolk County; Frederic B. 
Greenhalge, Judge. 

Actions, tried together, by Maurice EK. Goldberg against the Lynn Manu- 
facturers’ & Merchants’ Mutual Fire Insurance Company and against the Paw- 
tucket Mutual Fire Insurance Company. Directed verdict for defendants, and 
the case is reported for the determination of the Supreme Judical Court. 

Judgment on the verdict. 

William M. Blatt, of Boston, for plaintiff. 

Walter L. Came, of Boston, for defendants. 

Walt, J. 

The plaintiff brings these actions to recover upon policies of insurance issued 
to him by the defendant companies upon premises in Boston. The actions were 
tried together. The cases are before us upon report of the trial judge who di- 
rected verdicts for the defendants. The question for decision is the propri- 
ety of the orders. It is stipulated that if, upon all the evidence and pleadings, 
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there was error in so instructing the jury, judgments in stated amounts are to 
be entered for the plaintiff; otherwise judgments are to be entered on the 
verdicts. 


The declarations set out the making of the policies of insurance; interest 
in the plaintiff to the amount of the insurance; rendering to the defendant of 
statements fully complying with the provisions of the policies more than sixty 
days before bringing the actions; failure to agree upon the amount of loss; refer- 
ence to three persons; an award by two of said referees; and failure to pay. 
The answers were general denials, and that the award was invalid. Seven grounds 
of invalidity were set out. 

[1-5] Although the report sets out all the material evidence introduced, no 
evidence appears to prove compliance with the conditions of the policies, in that 
notice in writing was given forthwith to the insurers, and that the sworn state- 
ments of loss called for by the policies were furnished at any time; or that 
such compliance was waived. The plaintiff testified that “after the fire, through 
his agents, he notified the defendants”; but it nowhere appears that such notice 
was in writing, nor when it was given. Evidence of notice, which, for all that 
appears, may have been oral, given at some indefinite time, falls far short of 
meeting the requirement of evidence of written notice given forthwith. The 
plaintiff thus failed to prove the allegations of the declarations with respect to 
renderering the statements of loss in compliance with the terms of the policies. 
Such failure was fatal unless waived. Boruszweski v. Middlesex Mutual As- 
surance Co., 186 Mass. 589, 72 N. E. 250; Nichols v. Continental Ins. Co., 265 
Mass. 509, 164 N. E. 442: Bloom v. New Brunswick Fire Ins. Co., 268 Mass. 28, 
32, 167 N. E. 252; Vasaris v. National Liberty Ins. Co. of America (Mass.) 172 
N. E. 99. As matter of plez ading, an allegation of performance is not sufficient 
where reliance is not on performance but upon waiver of performance. Palmer 
v. Sawyer, 114 Mass. 1, 13; Aisenberg v. Royal Ins. Co., Ltd., 266 Mass. 543, 
545, 165 N. E. 682. In strictness, evidence of waiver was incompetent under the 
declarations. It was undisputed, however, that’ the defendants appointed one 
McLean “to investigate the loss, agree upon the amount thereof, if he could, 
and, if he could not, to have it determined by referees as provided in the policies.” 
He met the plaintiff but could not agree upon the loss; and, in November, 1929, 
nearly eleven months after the fire, referees were appointed pursuant to G. 
I. c. 175, § 100, as amended. Two of the three made an award which included in 
its amount the cost of rebuilding and lining a chimney which had not been 
affected by the fire. Dispute arose at the hearings with regard to the chimney 
expense. McLean attended only the first of several hearings. When the de- 
fendants learned of the award, they notified the plaintiff that they deemed it 
invalid, and offered to enter into a new agreement of reference. They declared 
themselves uninterested in the cost of rebuilding the chimney. It was their 
contention that that loss was not covered by the demolition clause of the policies, 
There was no evidence of any statement by any one acting for the companie Ss, 
with or without authority, concerning the furnishing of notice or of sworn 
proof of loss. The action in taking part in the reference was not evidence of 
waiver. G. L. c. 175, § 1OIE (St. 1927, c. 285, § 3), provides that a company 
which joins in such a reference “shall not thereby be held to have waived any 
legal defense to the claim in respect to which the deference proceedings are 
held.” Nothing else appears in the evidence to prove waiver. Union Institu- 
tion for Savings v. Phoenix Ins. Co., 196 Mass. 230, 236, 81 N. E. 994, 14 L. R. 
A. (N. §.) 459, 13 Ann. Cas. 433; Holich v. Globe & Rutgers Fire Ins. Co. (Mass.) 
172 N. E. 799. 

[6] G. L. ec. 175, § 102, precludes a fire insurance company whieh, as here, 
has issued a policy in the standard form, from availing itself of the omission to 
furnish forthwith the sworn written statement called for by the policy, in de- 
fence of an action; but is effective only “provided the insured has, after such 
loss, forthwith in writing notified the company * * * of the fire, and the location 
thereof.” Manifestly it is inapplicable here where no evidence of such written notice 
was offered. Union Institution for Savings v. Phoenix Ins. Co., supra. 


There was, therefore, no error in the orders directing the verdicts. It is 
unnecessary to decide whether the evidence with reference to the award was 
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sufficient to require submission to the jury. In accord with the stipulation, the 
orders will be 
Judgments on the verdicts. 


ELLIOTT v. RETAIL HARDWARE MUT. FIRE INS. CO. OF MINNESOTA. 
No. 28565. 
Supreme Court of Minnesota. June 19, 1931. 
237 Northwestern Reporter 421. 
INSURANCE. 

Stock of merchandise damaged while located in connected and communicating 
basement room under building adjoining address designated held covered by fire 
policy. 

Syllabus by the Court. 

The insurance policies covered plaintiff's stock of merchandise of 
every description, “all while contained in the four and three story and 
basement, brick and stone, composition roof building, situated and being 
No. 312 Hennepin Avenue, City of Minneapolis.” The policies contained 
a further provision permitting the construction of additions and sheds at- 
tached to:and communicating with said building, and provided that the 
insurance covered merchandise in such communicating additions and 
sheds. It is held that the insurance covered merchandise in a basement 
room under an adjoining building, which for 20 years had been leased by 
plaintiff, had been by him connected with the basement under his own 
building by two archways, had been fitted up the same as the basement 
under his own building, and had been used by him all that time, the same 
as the other hasement room, as a sales and stock room in his business. 
(For other cases, see Insurance, Dec. Dig. § 165.) 

Appeal from District Court, Dakota County; Albert Johnson, Judge. 

Action by Robert R. Elliott, as administrator of the estate of R. J. Elliott, 
deceased, against the Retail Hardware Mutual Fire Insurance Company of 
Minnesota. Judgment for the defendant, and the plaintiff appeals. 

Reversed, and cause remanded, with directions. 

See, also, 181 Minn. 573, 233 N. W. 316. 

Harry A. Hageman, of St. Paul, for appellant. 

Nathan H. Chase, of Minneapolis, for respondent. 

OLSEN, J. 

Plaintiff appeals from the judgment. 

The action is one to recover under three fire insurance policies for loss by 
fire of part of a stock of merchandise. The case was tried to the court without 
a jury. It was agreed that the amount of loss and damage caused by the fire 
to the goods belonging to plaintiff was $3,904.76. The defendant admitted that 
it was liable for $377.84 of this loss. As to the balance of the loss, amounting to 
$3,526.92, defendant alleged that it was not covered by the policies. The court 
sustained this defense, and awarded recovery of $377.84 only. 

The question presented is whether the insurance policies covered the goods 
of the value of $3,526.92, for which recovery was denied. For 30 years last past 
the plaintiff has owned and conducted a large retail hardware business in Minne- 
apolis. During all that time he owned and occupied in his business a three and 
four story brick and stone building, and basement thereunder, generally known 
as No. 312 Hennepin avenue. Twenty years ago, apparently for the purpose of 
providing more room for his stock and business, he leased a part of the base- 
ment under an adjoining building, referred to as No. 310 Hennepin avenue. 
The two buildings were separated by a party wall. To make the leased basement 
space accessible and suitable for use in his business, plaintiff partitioned off 
the leased basement space from the remainder of the basement under the ad- 
joining building, connected the leased room with the basement room under his 
own building by two large archways through the partition wall, and fitted it 
up with shelves or pigenholes for stock, the same as the basement under his 
own building. The elevator in plaintiff's building comes down at one of these 
archways, so that persons using the elevator can step in or out thereof from or 
into either room. Plaintiff has continued to lease and occupy this connected base- 
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ment room with his stock of stoves, stove parts, repairs, and goods. There is 
no difference in the stock carried in the connected basement room and in the 
basement under plaintiff's own building. The entire basement space, that leased 
and that owned, is used as one retail salesroom for the sale of the goods therein 
kept, and customers go to and from one room to the other through the arch- 
ways to examined and purchase goods. The $3,526.92 worth of goods, for which 
recovery was denied, were, at the time of the fire, contained in the connected 
basement room so leased and occupied by plaintiff, located under the adjoining 
building. The $377.84 worth of goods for whcih recovery was allowed were in 
the basement room under the building owned by plaintiff. 

Defendant first insured plaintiff's stock of goods in 1918. This insurance was 
not renewed in 1919. In 1920 it again insured plaintiff’s stock of goods, and 
policies were thereafter renewed and carried, with some changes in amounts, up 
to and covering the time of the fire, which happened on January 23, 1925. At 
the time of the fire, three policies of $10,000 each upon plaintiff's stock of mer- 
chandise were in force. One of these policies included an additional insurance 
of $5,000 on furniture and machinery, not here involved. The coverage clause of 
each policy then in force, as well as in the prior policies, reads: $10,000 on his 
stock of merchandise of every description * * * consisting in part of stoves, 
ranges, heaters, kitchen utensils, refrigerators, stove castings and stove parts 
of every kind, cement polish, paints, fire brick, sheet iron, tin, copper, and zine, 
raw, wrought and in process of manufacture; all while contained in the four 
and three story and basement, brick and stone, composition roof building, situated 
and being No. 312 Hennepin Avenue, City of Minneapolis.” 

The policies contain a further provision as follows: “Permission granted 
for mechanics to be employed for more than fifteen (15) days in making altera- 
tions, improvements and repairs to any building herein described, and in con- 
structing additions or sheds which attach to and communicate with such build- 
ing, * * * and the insurance, if any hereunder, on contents of any building 
herein described is hereby made to cover in such attached and communicating 
additions and sheds to said building.” 

It is further provided: “Permission granted for such use of the premises as 
is usual and incidental in the business, as conducted therein, of Retail Hardware 
Stores.” 

There are no questions of fraud, increase of risk, or difference in premium 
rates involved. There is no material dispute as to the facts above outlined. In 
that situation there should be no question or reasonable doubt but that the policies 
covered the stock in the connected and communicating basement room. It 1s 
quite clear that the intention was to insure plaintiff’s entire stock of goods at 
this location, whether contained strictly in the building known as No. 312 Henne- 
pin avenue or in additions connected and communicating therewith. Had _ plaintiff 
leased adjoining ground and built a basement or addition thereon connected and 
communicating with his own building, after the policies were written, the ex- 
press policy provision would have covered goods placed in such basement or 
addition. No fine distinction can be made between building an addition and leas- 
ing and fitting up a basement room in a basement already existing. By what 
was here done, the basement room under the adjoining building became, in effect, 
a part of the premises known and used as No. 312 Hennepin avenue. The goods 
therein were part of the goods kept by plaintiff at No. 312 Hennepin avenue, 
and were so used and treated. For more than five years defendant had carried 
a large amount of insurance on plaintiff's stock of goods of every kind at 
this location. 

Plaintiff sought to prove that defendant had actual knowledge of the situa- 
tion, and knew that part of the goods were in this connected basement room at 
the time the policies were written. The court, throughout the trial, took the 
position that the language of the policies precluded any showing of intention by 
the parties to cover goods in the ajoining and connected basement room. Some 
evidence tending to show knowledge of the situation on the part of the de- 
fendant was received and some excluded. The court declined to make any find- 
ing on the question. In its memorandum to the order denying plaintiff's motion 
for amended findings and denying his motion for a new trial, the court states 
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that the findings made are in accord with the provisions made between the parties 
themselves (the policies) and as “denominated in the bond.” In so strictly con- 
struing these policies, the court was in error. The well-known rule is that in- 
surance policies are to be liberally construed as to the insured. These policies 
are not so definite and specific as to coverages that they exclude evidence of the 
situation and circumstances existing at the time. The insurance is upon plaintiff's 
stock of goods. The clause, “while contained in the four and three story and 
basement * * * building situated and being No. 312 Hennepin Avenue,” is 
not so restricted as to preclude inquiry as to what constituted the premises therein 
mentioned. In Everett v. Continental Ins. Co., 21 Minn. 76; Holbrook v. St. 
Paul F. & M. Ins. Co., 25 Minn. 229; and De Graff v. Queen Ins. Co., 38 Minn. 
501, 38 N. W. 696, 8 Am. St. Rep. 685, it was held that a provision in the policy, 
that the property was all contained in a described building, was mere matter of 
description operating to identify the property, and that, when so identified, the 
property was covered, although not in the building at the time of loss. 

In Cargill v. Millers’ & Manufacturers’ Ins. Co., 33 Minn. 90, 22 N. W. 6, 
a warehouse standing two and a half feet from an elevator, but connected with 
it by some boards nailed across the intervening space, was held to be an “addi- 
tion” to the elevator and covered by a policy insuring the elevator and additions. 

In Pettis v. State Ins. Co., 41 Minn. 299, 43 N. W. 378, 379, the policy cov- 
ered grain “while contained in the frame, iron-clad, metal-roof building * * * 
known as the St. Anthony Elevator.” This was held to cover grain in an an- 
nex building located 300 feet from the main elevator building, but connected 
with the main elevator by two covered galleries or passageways. The court said 
that the interpretation most favorable to the assured is to be adopted. The court 
further held that in the situation there shown the insurance agent was presumed 
to be familiar with the buildings, and it was for him, if he so desired, to limit 
the insurance as he might deem necessary. 

In our present case the plaintiff wanted insurance on his stock of merchan- 
dise which he kept and used at No. 312 Hennepin avenue. The defendant could 
refuse to insure or could limit the insurance, if it so desired. If it failed to 
inquire or inspect as to the situation and exact space occupied by the mer- 
chandise, it should not now be heard to complain. No doubt it would just as 
readily have granted the insurance on goods in one part of the basement as in 
the other. It suffered no harm. 

In Boak Fish Co. vy. Manchester Fire Assurance Co., 84 Minn. 419, 87 N. 
W. 932, the policy covered fish “while contained in the four-story brick, com- 
position-roof building, known as ‘Thurston’s Cold Storage Warehouse.’ ” Nothing 
was said in the policy about additions or an annex. The property destroyed was 
located in a one-story annex. The court held that the property in the annex 
was covered by the policy, and that the court properly received evidence to show 
that this annex was an essential part of the warehouse and included with it. In 
like manner the basement room here in question was an essential part of the 
hardware store at No. 312 Hennepin avenue, and included in it. 

26 C. J. 94, 95, states the rule that a policy on property described as in a 
certain building may cover property in adjoining or connected buildings and 
places, especially where it is property in a manufacturing plant or general place 
of business, unless it is apparent from the terms of the policy and the surround- 
ing circumstances that property so situated was not intended to be covered. Cases 
are cited in the notes. There is nothing in the evidence here to show an in- 
tention not to cover plaintiff's entire stock of goods. If we assume that defendant 
did not know that part of the goods was kept in the adjoining and connected 
basement room, that fact does not show any intention not to insure the entire 
stock. The evidence as a whole clearly leads to the conclusion that the intention 
was to cover the entire stock of merchandise kept and used by plaintiff in his 
business at this place on Hennepin avenue. 

Judgment reversed and case remanded to the district court, with directions 
to amend its findings of fact and conclusions of law in accordance with this 
opinion, unless, upon application of defendant, the court shall, for cause shown, 
grant a new trial. 


Reversed. 
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McEWEN et al. v. STATE et al. No. 5945. 
Supreme Court of North Dakota. June 20, 1931. 
Rehearing Denied July 7, 1931. 
237 Northwestern Reporter 306. 
INSURANCE. 

Number of acres listed for hail insurance by assessor controls assessment in 
case of conflict with diagram on crop-listing affidavit, unless corrected (Comp. 
Laws Supp. 1925, §§ 189b9, 189b11). 

Syllabus by the Court. 
Under section 9, chapter 232, Laws of 1923, being section 189b9 Supp. 

Laws of 1913, the number of acres listed for hail insurance by the asses- 

sor in the column provided for that purpose governs and controls the 

assessment when there is a conflict between the number of acres listed 

in such column, and the number of acres shown on the diagram on the 

face of the crop-listing affidavit, unless corrected before the 10th day of 

June of the same year, as provided in section 189b11 Supp. to C. L. 1913. 

(For other cases, see Insurance, Dec. Dig. § 13%.) 

Appeal from District Court, Burleigh County; Fred Jansonius, Judge. 

Mandamus proceeding by Jack McEwen and another, copartners doing busi- 
ness as McEwen Bros., against the state of North Dakota, doing business as the 
State Hail Insurance Department, and others. From an order sustaining a de- 
murrer to the petition, plaintiffs appeal. 

Affirmed. 

E. N. Swiggum and De Puy & De Puy, all of Grafton, for appellants. 

James Morris, Atty. Gen., and Chas. Simon, Asst. Atty. Gen., for respondents. 

Burke, J. 

This is an appeal from an order sustaining a demurrer to a petition for a 
mandamus against the state of North Dakota, doing business as the State Hail 
Insurance Department, S. A. Olsness as commissioner of insurance, and John 
Steen, as state auditor. 

On the 10th day of May, 1930, Jack McEwen executed a crop-listing affidavit 
describing land subject to state hail insurance, showing on the plat 300 acres of 
crop in section 12, township 158, range 52, in Walsh county, N. D., which affida- 
vit was sworn to before Olaf A. Helland, assessor of said township, who duly 
listed the premises for hail insurance. In the column provided on the plat for 
showing the cropped lands, the number of acres shown thereon to be cropped 
during said year is given by the assessor as thirty acres, and the same not being 
corrected before the 10th day of June, 1930, only thirty acres of said land were 
assessed and insured against loss by hail. 

On the 18th of July, 1930, the crop on said land was totally destroyed by 
hail. The loss was reported to the commissioner of state hail insurance and was 
adjusted at the sum of $2,100. Payment of this claim was refused, for the rea- 
son that upon the return of the assessor only thirty acres of the crops on said 
land were insured. The state hail insurance law does not apply automatically, 
it can only be secured by complying with the statute. Bossen v. Olsness, 48 N., 
D. 68, 182 N. W. 1013. 


Section 9 of chapter 232, Laws of 1923, section 189b9 Supp. Laws of 1913, 
makes it “the duty of every county and township assessor * * * at the time of 
listing property for assessment to return the number of tillable acres in every 
tract, parcel, or subdivision of land, subject to taxation, together with the name 
of the person in whose name the land is taxed, and also the number of acres of 
such land, if any, in crop, or to be sowed or planted to crop during such year. 
He shall note upon a diagram on the crop-listing blank the location of such land 
in crop or to be planted or sowed to crop during such year, and shall return and 
file same with the county auditor on or before the first day of June in each year. 
In case the number of acres in crop, as shown on the crop-listing affidavit in the 
column provided for showing such crop lands, do not correspond with the crop- 
ped acreage shown on the diagram on the face of the crop-listing affidavit, the 
number of acres as given in the cropped lands column shall govern.” Under 
section 189b11 Supp. to the C. L. 1913, it is, “Provided, that if any assessor shall 
neglect to list such land or shall list it improperly, any such owner or tenant or 
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their agents may list such land with the county auditor prior to June 10th of any 
year by making affidavits as above provided.” 

In the instant case the assessor listed the land improperly, and the plaintiff 
on or before the 10th of June could have filed an affidavit correcting the crop-list- 
ing affidavit. This he neglected to do, and since the crop-listing affidavit was not 
corrected, and the statute specifically provides that the number of acres as shown 
by the assessor, in the column provided for that purpose, shall govern, it is bind- 
ing on the plaintiff and upon the officers whose duty it is to administer the law, 
and the order sustaining the demurrer and quashing the writ is affirmed. 

Christianson, C. J., and Burr, Birdzell, and Nuessle, JJ., concur. 


SECURITY INS. CO. OF NEW HAVEN, CONN,., et al. v. CHOCTAW 
COTTON OIL CO. et al. No. 19859. 
Supreme Court of Oklahoma. April 14, 1931. 
Rehearing Denied June 9, 1931. 
299 Pacific Reporter 882. 
1. ACTION. 

Separate causes of action on several fire insurance policies issued by different 
insurers to one person on same property may be joined in one action, where 
insurers are liable only proportionately. 

Syllabus by the Court. 

Separate causes of action on several policies issued by different 
insurers to one person on the same property may be joined, where the 
insurers are liable only proportionately. 

(For other cases, see Action, Dec. Dig. § 50[5].) 

2. INSURANCE. 

Term “fire”. within fire policy should be given ordinary meaning which 
includes idea of visible heat or light. 

Syllabus by the Court. 

The word “fire,” as used in an insurance policy, in the absence of 
language showing a contrary intention, is to be given its ordinary mean- 
ing, which includes the idea of visible heat or light. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

3. INSURANCE 

Visible flame or glow and actual fire after effective date of insurance policies, 
notwithstanding internal heat sufficient to cause damage to cottonseed hulls insured 
developed prior to effective date of policies, constituted “fire” within terms of 
fire policies. 

Syllabus by the Court. 

\ quantity of cottonseed hulls were destroyed by fire caused by 
spontaneous combustion. Internal heat, sufficient to cause damage to the 
hulls, developed some time prior to the effective date of appellants’ 
policies, but there was no visible flame or glow, no actual fire until 
thereafter. Held appellants liable. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

Appeal from District Court, Pontotoc County; Orel Busby, Judge. 

\ction by the Choctaw Cotton Oil Company against the Security Insurance 
Company of New Haven, Conn., and others. From the judgment rendered, 
defendant named and the defendant American Equitable Assurance Company of 
New York appeal. 

Affirmed. 

Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for plaintiffs 
in error. 

Wimbish & Duncan, of Ada, for defendants in error Choctaw Cotton Oil Co. 

H. C. Thurman. of Oklahoma City (Byrne A. Bowman, of Oklahoma City, 
of counsel), for other defendants in error. 

HEFNER, J. ; ; 

The Choctaw Cotton Oil Company carried fire insurance in twelve different 
insurance companies, covering a quantity of cottonseed hulls located at Muskogee, 
Okl. Each of the companies had a clause in its policy making it liable only 
for its proportionate part of the insurance. A fire occurred on the 24th day 
of June, 1925, causing damage to the property insured. 


29 SFP ATI 
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There is no controversy as to plaintiff's right of recovery. The controversy 
is between defendants Security Insurance Company of New Haven and American 
Equitable Assurance Company of New York on one side and Superior Fire 
Insurance Company of Pittsburgh, Pa. on the other. The policies of the 
companies first above mentioned became effective at 12 o’clock noon on the day 
of the fire, and the policy of the latter company expired at 12 o’clock noon 
of that day. Defendants Security Insurance Company and American Equitable 
Assurance Company contend that the fire occurred before 12 o’clock noon the 
effective date of their policies, while defendant Superior Fire Insurance Company 
contends to the contrary. All of the other defendant companies conceded liability, 
but because of the controversy between these contending companies were unable 
to make settlement. Suit was then brought by insured in a single action against 
all defendants on all policies. The contesting defendants demurred to this 
petition on the ground that several causes of action were improperly joined, 
which demurrer was by the court overruled. Thereafter issues were joined, 
cause went to trial before the court, resulting in a judgment in favor of the 
plaintiff against defendants Security Insurance Company and American Equitable 
Assurance Company, and in favor of defendant Superior Fire Insurance Company. 
The Security Insurance Company and American Equitable Assurance Company 
appeal. 


[1] Appellants’ first assignment of error is that the court erred in overruling 
their demurrer to the petition. The demurrer was properly overruled; there is 
no misjoinder of causes of action. The correct rule is announced in the case of 
Gerber v. Wehner, 96 Okl. 48, 220 P. 648; there this court said: “Actions upon 
different bonds with different sureties may be joined, where the different bonds 
relate to the same matter and are similarly conditioned, and the default com- 
plained of constitutes a breach of each bond, so as to render all of the sureties 
upon the different bonds liable therefor.” See, also, Pretzfelder vy. Merchants’ 
Ins. Co., 116 N. C. 491, 21 S. E. 302; Fegelson v. Niagara Fire Ins. Co, 94 
Minn. 486, 103 N. W. 495. 


[2, 3] Appellants next contend that the judgment of the trial court is not 
supported by the evidence, and in this connection insists the evidence discloses that 
the property was on fire at the time set for taking effect of their policies, but 
do not contend that there was an actual blaze or visible flame until after the 
same became effective. The evidence is undisputed that no actual flame was 
discovered until between 1:20 and 1:30 p. m. of the day of the fire. Appellants’ 
policies became effective at 12 o’clock noon on that day. According to the 
weight of the evidence, spontaneous combustion caused the fire. The hulls were 
located in insured’s hull house and consisted of a large stack. Internal heat, 
sufficient to cause decomposition, developed some time prior to the fire, but it is 
conceded that no actual flame or blaze occurred until after appellants’ policies 
became effective. It is no doubt true, as contended by appellants, that the hulls 
were considerably damaged by heat prior to the fire, but such damage cannot be 
said to be damage caused by fire. Heat, as it is usually understood, is not fire. 
In the case of Western Woolen Mill Co. v. Northern Assur. Co. of London 
(C. C. A.) 139 F. 637, in paragraph 1 of the syllabus, fire is defined as follows: 
“The word ‘fire, as used in an insurance policy, in the absence of language 
showing a contrary intention, is to be given its ordinary meaning, which includes 
the idea of visible heat or light.” In paragraph 2 it is said: “A large quantity 
of wool in fleeces covered by fire insurance policies was submerged for several 
days during a flood, which caused spontaneous combustion, with smoke and 
great heat, by which the wool was damaged and its fiber destroyed, but there was 
no visible flame or glow. Held, that the loss was not the result of fire, within 
the meaning of the policies.” In the body of the opinion, at page 639 of 139 F., 
the court uses the. following language: “Fire is always caused by combustion, but 
combustion does not always cause fire. The word ‘spontaneous’ refers to the 
origin of the combustion. It means the internal development of heat without 
the action of an external agent. Combustion, or spontaneous combustion, may 
become so rapid as to produce fire; but, until it does so, combustion cannot be 
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said to be fire. ‘Fire’ is defined in the Century Dictionary as ‘the visible heat 
or light evolved by the action of a high temperature on certain bodies, which 
are in consequence styled “inflammable or combustible’” In Webster's Dic- 
tionary ‘fire’ is defined as ‘the evolution of light and heat in the combustion of 
bodies.’ No definition of fire can be found that does not include the idea of 
visible heat or light, and this is also the popular meaning given to the word. 
* * * But, according to the evidence, the internal development of heat never at 
any time became so rapid as to produce a flame or a glow, and hence, within 
the meaning of the word ‘fire,’ as used in the policies of insurance, there was 
no fire.” 

Viewing the evidence in the light of this authority, it amply sustains the 
finding of the trial court that there was no damage by fire prior to the taking 
effect of appellants’ policies. We do not think it is necessary to discuss the 
contention of appellants that the property was not in existence at the time their 
policies took effect. 

The judgment is affirmed. 

Lester, C. J., and Riley, Cullison, Swindall, Andrews, McNeill, and Kornegay, 
JJ., concur. 

Clark, V.-C. J., absent. 


NIAGARA FIRE INS. CO. v. WILKERSON. 
No. 19838. 
Supreme Court of Oklahoma. 
Dec. 23, 1930. 
Rehearing Denied June 30, 1931. 
300 Pacific Reporter 686. 
1. INSURANCE 
Insurance policy covering different classes of property, separately valued and 
insured is divisible contract. 
Syllabus by the Court. 
In this jurisdiction the general rule is, where an insurance policy is 
issued and different classes of property are insured, each class being 


separate from the other, separately valued, and insured for a_ specific 

amount, the contract should be considered as a divisible contract. 

(For other cases, see Insurance, Dec. Dig. § 179.) 

2. INSURANCE. 

Fire policy covering dwelling, barns, grain, harness, wagon, etc., separately 
valued and insured, held divisible, so that insured’s concealment of real estate in- 
cumbrance did not prevent recovery for personalty loss. 

Syllabus by the Court. 
The contract of insurance herein sued on examined in the light of the 
evidence, the admissions and stipulations of counsel, and held, that the hold- 

ing of the trial court that said contract was a divisible or severable con- 

tract and that plaintiff was entitled to recover thereon was not error. 

(For other cases, see Insurance, Dec. Dig. § 283[5].) 

Commissioners’ Opinion. 

Appeal from County Court, Leflore County; Grover Flanagan, Judge. 

Action by C. B. Wilkerson against the Niagara Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for plaintiff in 
error. 

White & White, of Poteau, for defendant in error. 

Bennett, P. C. 

C. B. Wilkerson sought to recover of defendant on a policy of fire insurance 
covering real and personal property. The cause was tried to the court and plain- 
tiff was awarded $500. Defendant appealed. The pleadings, in the usual form, 
disclosed the issuance of the policy and the destruction during the term of a 
part of the property covered. The property destroyed was a barn, grain, seeds, 
harness, wagon, and hay. Defendant relied upon the failure of plaintiff to disclose 
in his application the existence of a second mortgage whereby the policy became 
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null and void. The parties will be referred to here as plaintiff and defendant in 
the order of their appearance in the trial court. 

The policy of insurance was in statutory form and covered a dwelling 
valued at $1,500, insured for $1,000; household and kitchen furniture only while 
contained therein valued at $500, insured for $500: barn and sheds valued at $500, 
insured for $300; grain and seeds of all kinds while housed or in shocks or stacks 
upon the premises valued at $200, insured for $200; harness, saddles, robes, blankets, 
whips, carriages, buggies, sleighs, wagons, including hay racks, and all other farm 
vehicles (excluding steam or motor driven vehicles), while on or temporarily off 
the premises, valued at $200, insured for $200; hay, straw, fodder, ground feed, and 
all kinds of manufactured stock foods, ete., valued at $100, insured for $100; any 
one stack of hay, valued at $100; any one stack of straw or fodder, valued at $50; 
horses, mules, colts, valued at $400, insured for $400. The insurance policy covered 
fire and tornado damage and the total premium was $147, the separate rates being 
set out in the policy. 

Plaintiff testified that he was a farmer and that his property hereinafter de- 
scribed was destroyed by fire at about 9:30 o'clock at night May 7, 1927; A barn 
about 30x50 feet and worth $600 or $700; also the following property in the barn 
at the time of the fire; 800 bales of hay worth 50 cents per bale; 500 bushels of 
corn, worth 75 cents to $1 per bushel; 50 bushels of cotton seed, worth 50 cents or 
75 cents per bushel; two sets of harness worth $50 each, and a wagon worth $100. 
That after the fire defendant wrote to plaintiff denying liability on the ground that 
his application for insurance did not disclose the second mortgage on the farm and 
tendered the premium. 

On cross-examination plaintiff identified and there was introduced his applica- 
tion for fire and tornado insurance in the sum of $2,700; the fire insurance at a rate 
of $4, the tornado insurance at the rate of $1, total premium $147, containing the 
provision that “it is understood that the personal property described in this appli- 
cation is to be covered whether belonging to insured or members of insured’s family 
of lawful age or not.” The application set out the various items to be covered, 
the value, and the amount of insurance to be carried on each. This application 
showed inquiries 8 and 9 with the answers thereto as follows: 

“8. Is any of your property, real or personal under mortgage, lien or incum- 
brance? If so, state how, to what amount, and when due? 8 Amt $2500 due 1931. 

“QO Give name and P. O. address ofmortgagee or holder of lien? 9. Gum 
Bros. Co. Okla City Okla.” 

Plaintiff upon further examination stated there was also a mortgage on the 
property in favor of Hill and Forrester for $1,200 or $1,500, made by a former 
owner of the land; that plaintiff bought the land subject to this mortgage; and 
that he knew it was there when he applied for insurance. Proof as to what 
occurred between plaintiff and the insurance agent at the time of making the ap- 
plication was objected to by defendant as not within the pleadings, whereupon 
the attorney for the defendant addressed the court as follows: 

“Now it seems to me that it resolves itself into a pure question of law, as to 
the divisibility of the policy, that is whether or not the existing encumbrance on the 
farm which includes the barn will operate under this form of policy to defeat re- 
covery as to the items of personal property which were not covered by the encum- 
brance, those items of property aggregate $500.00, and it appears to me that the 
sole question in this case and I am willing to try the case out on that one pro- 
position and let the chips fall where they may. * * * 

“The Court: It is also admitted that the property was of the value as claimed. 

“Mr. Webster: Yes, sir, the only question is the divisibility of this contract 
of (or) the separability of it. * * * I think I will move the court for judgment in 
favor of the defendant upon the evidence so far offered and stipulations thus 
entered into.” 

At this juncture each party moved for a directed verdict. The court overruled 
the motions. Thereupon it was sitpulated that the jury might be discharged and 
that the court should render judgment upon the evidence and the stipulations. After 
argument the court rendered judgment for plaintiff for $500. Was this error? 

It will be noted that the personal property was not covered by any mortgage 
but that the real estate was covered by a mortgage in favor of Gum Bros. and also 
by one in favor of Hill and Forrester at the time of the delivery of this policy of 
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insurance. Counsel for the defendant, in order to shorten the proof and facilitate 
the hearing, recognized and presented to the trial court and insists here upon but 
one vital contention—that the contract of insurance was not divisible, but was 
entire—and was therefore rendered void by the breach. 

[1] The question of divisibility or severability of insurance is of great im- 
portance in determining the effect of a breach of the contract as to a part of the 
subject-matter of insurance, for, if the contract is entire, all of the protection 
will be lost if there is a breach as to any part of the risk, whereas, if the contract 
be severable, it will be avoided only as to the part directly affected by the breach 
These questions have been before the courts in many instances and there has been 
reached thereon much diversity of conclusion. It must be conceded that the ques- 
tion of divisibility or separability rests primarily upon the intention of the parties 
deducible from the stipulations of the contract and the rules governing the ascer- 
tainment of that intention. It may be stated as an elementary rule that where 
several items of property are insured for a gross sum and in consideration of one 
premium, the contract is entire and not divisible. On the contrary, where the con- 
tract covers several items which are separately valued and the policy is issued for 
a gross premium, the conflict between the courts seems irreconcilable. Three main 
rules may be deduced from the holdings: (1) That the contract is divisible, even 
though the premium is gross or entire; (2) that the contract is indivisible if the 
premium is gross or entire, notwithstanding the property insured consists of sepa- 
rate items which are separately valued: and (3) that the question of severability 
depends on the nature of the risk, that is, whether the risks, even though separ- 
ately listed, are so interdependent that one cannot be affected without affecting all 
the property. Under the last rule, if the risks are so interdependent, the contract 
will be held as entire; but if a breach as to one or more items will not affect the 
risk on the other items, the contract is severable and the breach does not affect 
the insurancce as to the latter items. It seems that a mere provision that “the 
policy” shall be avoided for a breach of any of its conditions is not sufficient to 
prevent the contract from being declared divisible, if it is otherwise so. Dacey v. 
Agricultural Ins. Co., 21 Hun (N. Y.) 83. However, there is a conflict of opin- 
ion on this phase of the question. Some cases, on account of the repugnance of 
courts to declaring forfeitures of an entire policy for breach of a technical con- 
dition touching a part only of the risk, support the rule that the fact that the policy 
provides that the “entire” policy or contract shall be void under certain conditions 
does not effect the rule that, where the items are separately valued, the contract is 
divisible, while others adopt a contrary rule. 1 Cyclopedia of Insurance Law 
(Couch) p. 457, par. 212; Trabue vy. Dwelling H. Ins. Co., 121 Mo. 75, 25 S. W. 
848, 23 L. R. A. 719, 42 Am. St. Rep. 523; Donley v. Glens Falls Ins. Co., 184 N. 
Y. 107, 76 N. E. 914, 6 Ann. Cas. 81: American A. G. Stamping Co. v. Glens Falls 
ins. Co., 1] % Rep. 114, 20 N. Y. S. 646; Mott v. Citizens’ Ins. Co., 69 Hun, 
501, 23 N. Y. S. 400; Adler v. Germania F. Ins. Co., 17 Misc. Rep. 347, 39 N. Y. S 
a Miller v. tae Ins.-Co,, 14° Okl;'8), 75 P:. 1121.65 LR. A. 173, 2 Amn. 

Cas. iF: Atceiich Ins. Co. v. Cox, 21 Okl. 873, 98 P. 552, 20 L. R. A. (N. S.) 775, 
129 Am. St. Rep. 808, and many other cases cited under note 2 in Couch, supra, 

457. 

It is familiar learning that the provisions of a fire insurance policy are always 
construed so as to prevent a forfeiture if such provisions will reasonably admit 
of such construction. Royal Ins. Co. v. Martin, 192 U. S. 149, 24 S. Ct. 247, 48 
L.. Ed. 385. We have approved the same doctrine in Hartford Fire Ins. Co. v. 
Union Graded School Dist. No. 73, 121 Okl. 246, 249 P. 345. 

We think the question at bar has been, in effect, passed on in the case of 
George v. Connecticut Fire Ins. Co., 84 Okl. 172, 200 P. 544, 691, 201 P. 510, 511, 
23 A. L. R. 80. In that case numerous items of personal property were insured 
under one policy. The assured disclosed but one mortgage in his application, but 
the proof showed that there were several others. The appiclation in that case was 
as follows: : 


“This indemnity contract is based upon the representations contained in the 
application of even number herewith and which the assured has signed and per- 
mitted to be submitted to the company, and which is made a warranty and a part 
hereof; and it is stipulated and agreed that if any false statements are made in 
said application * * * or if the interest of the assured be other than unconditional, 
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unincumbered and sole ownership, * * * or if the property herein named or any 
part thereof shall hereafter be or become mortgaged or incumbered, then in each 
and every one of the above cases, this entire policy shall be null and void, unless 
otherwise provided by agreement indorsed hereon.” 

In that case the court said: 

“As stated in the case of Bond v. National Insurance Co. [83 W. Va. 105, 
97 S. E. 692], supra, the different courts are in conflict as to whether the policy 
is a divisible contract or an inseparable contract. One line of decisions adhere 
to the rule, if the premium is paid in gross, even though the property insured is 
separately valued, the contract is entire. Another line adheres to the rule that, if 
the property is separately valued, the policy is divisible, even though the premium 
is paid in gross. The other rule, which is the rule announced in the case of Miller 
v. Delaware Ins. Co., supra, to wit: Where the property is separately valued the 
divisibility of the policy depends upon whether the property is so situated that the 
risk on one item affects the risk on the others, and if the items of property separate- 
ly valued affect the risk on all the property it is regarded as an entire contract, 
and if it does not so affect the risk on all the property the policy is divisible. 

‘The risk upon the horses, cattle, or upon the grain or farm implements would 
not affect the risk upon the househcld furniture. We think the court committed 
error in holding, which it necessarily did, that the policy was an inseparable con- 
tract.” 

In that case the policy was for the total sum of $2,000: (1) $200 on household 
and kitchen furniture, etc., “while contained in the above-described dwelling 
house’: (2) $150 on iron and board roof frame barn No. 1, with shed attached, 
including foundation; (3) $250 upon grain, corn, ground feed, and seed while in 
building or in stacks on farm; (4) $100 on farming utensils, wagons, harness, 
saddles, etc., while in building on farm; (5) $350 on hay, straw, fodder, and flax 
while in building or in stacks on farm; (6) $800 or horses, mules, and colts any- 
where; (7) $150 on cattle anywhere. The action was brought to recover the loss 
of (1) househould furniture; (2) grain; (3) certain farming utensils; (4) hay. 

In the former appeal of that case (84 Okl. 172, 200 P. 544, 691) the contract 
was held inseparable and that a violation of the conditions of the policy relating 
to one class of property therein covered rendered the entire policy void. On 
rehearing in an opinion delivered by McNeil, J., this holding was reversed (84 
Okl. 172, 201 P. 510), citing Miller V. eee Ins. Co. of Philadelphia, 14 
OKI. 81, 75 P. 1121, 65 L. R. A. 173, 2 Ann. Cas. 17, as follows: 

“Where an insurance policy is issued, and different classes of property are 
insured, each class being separated from the others and insured for a_ specific 
amount, and there is a breach of the conditions of the contract as to one class 
of the property insured, the contract should be considered as not one entire in 
itself, but as one which is severable, and in which the separate amounts specified 
may be distinguished, and a recovery had for one or more of them without 
regard to the other, provided the contract is not affected by any question of 
fraud, act condemned by public policy, or any increase of the risk of the 
company on the whole property insured because of the breach.” 

The case of Bond v. National Fire Ins. Co. of Hartford, Conn., 83 W. Va. 
105, 97 S. E. 692, is cited and quoted from approvingly, as is the annotation in 

Ann. Cas. 22; also the case of Merrill v. Agricultural Ins. Co, 73 N. Y. 452, 
20 Am. Rep. 18, holding that a breach of the condition in a policy of insurance 
by placing incumbrances on the buildings did not avoid the policy as to chattels 
in the buildings which were reasonably valued. The court in the Merrill Case 
supra, says: 

“There is nothing to show that an incumbrance upon the buildings would 
have been an objection to a risk on the chattel property; or that the oppor- 
tunity of insuring on the buildings was the inducement to taking a risk also on 
the chattels. There is nothing in the nature or terms of the contract which 
makes it so much an entirety, as that it is at all difficult to tell the amount 
insured on the buildings, as distinguished from that at risk upon the chattels. 
There is nothing to show that had the chattels been insured, without insuring 
the buildings, the premium would have been greater or different. The risks are 
not necessarily indivisible, they may be dealt with in separate clauses, and are 
made up of distinct and independent sums on different and distinct properties. 











972 The Insurance Law Journal, Vol. 77 [Oct., 1931 


There may be reasons which, existing as to one class of the property insured, 
might deter an insurance company from taking a risk on any of the classes. 
Some such general cause, as fraud in the insured as to one class, would, in its 
nature, extend to the whole subject-matter of the contract, and vitiate and 
avoid the whole contract in all its parts. But it is difficult to conceive how an 
act, in itself not evil, though it may effect one of the classes of property insured, 
and so affect it as to increase the hazard, if it does not also increase the hazard 
on another class, should operate so as to impair the contract as to that latter 
class.” 

In Trabue v. Dwelling House Ins. Co., 121 Mo. 75, 25 S. W. 848, 849, 23 
L. R. A. 719, 42 Am. St. Rep. 523, the court says: 

“When one applies for distinct and separate insurance, a part on real estate, 
a part on personal property, he can require two separate policies. The accidental 
circumstance that for convenience merely they are included in one policy does 
not merge them into one. If the goods alone were destroyed, the terms of the 
policy applying to them alone could be made the basis of recovery The supposed 
danger of making a contract for the parties is not in the case. The question is 
whether, according to legal principles, the contract made is severable or entire. 
There is nothing to indicate the company would not have assumed the risk 
on the house without taking one also on the goods, nor vice versa. The contract 
as to each admitted of being separately executed as to the separate subjects of 
insurance. The application is for separate insurance, and it is kept distinct 
in the policy.” 

This case was followed in Hollaway v. Dwelling House Ins. Co., 121 Mo. 87, 
25 S. W. 850 reversing 48 Mo. App. 1. 

In Georgia Home Ins. Co. v. Brady (Tex. Civ. App.) 41 S. W. 513, 516, the 
court said: 

“It is well established that stipulations as to ownership are warranties only 
as to property specified in such stipulations, and, upon a policy embracing real and 
personal property, such stipulations are divisible.” 

Continental Ins. Co. v. Ward, 50 Kan. 346, 31 P. 1079; Kansas Farmers’ 
Fire Ins. Co. v. Saindon, 53 Kan. 623, 36 P. 983; Stephens v. German Ins. Co., 
61 Mo. App. 194; Bills v. Hibernia Ins. Co., 87 Tex. 547, 29 S. W. 1063, 29 
L. R. A. 706, 47 Am. St. Rep. 121. 

There is a wealth of authority on the many phases of this question presented 
in a note to Harris Joffe et al. v. Niagara Fire Ins. Co. of N. Y., 51 L. R. A. 
(N. S.) 1047 to page 1068. 

|2] There is contained in the policy under consideration this provision: 

“This policy is based upon the valuation and representations contained in the 
assured’s application and diagram of even number herewith, which the assured 
has signed and submitted to the company and which are hereby made warranties 
and a part hereof; and it is stipulated and agreed that if any false statements 
are made in said application, or otherwise; or if the assured, without written 
consent hereon, has now, or shall hereafter procure any other contract of insur- 
ance, whether valid or not, on any of said property; or if the property or any 
part thereof shall hereafter become mortgaged or encumbered; * * * or if the 
assured shall not be the sole and unconditional owner in fee of said property; 
* * * then in each and every one of the above cases this policy shall be null and 
void.” 

There is a subsequent provision in the policy to the effect: 

“And it is hereby understood and agreed by and between this company and 
the assured that this policy is made and accepted in reference to the foregoing 
terms and conditions and that a breach of any of its conditions shall forfeit this 
entire policy as to all of the subjects of insurance named herein.” 

This particular provision follows the provisions of the policy dealing with 
the requirements made of the assured in the event of loss, the proofs of loss 
and certificates connected therewith, and the necessity for exhibiting to the com- 
pany the undestroyed property, the submitting by the assured to.examination under 
oath, etc., as well as the details incident to an arbitration. 

The first provision above seems to have been directed at representations with 
respect to value of, and incumbrances on, the property contained in the policy; 
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the latter clause, it might be reasoned, had reference to other violations; other- 
wise, there is a specific forfeiture provided for and also a general forfeiture 
covering the same violation. At any rate, we have for decision the simple ques- 
tion: Was this insurance contract severable, divisible, or was it entire? 

We think the fundamental -rule is and should be that an insurance policy 
should be so construed as to effectuate the purpose of indemnification against loss, 
rather than to defeat it. Moreover, that provisions warranting forfeiture should 
be strictly construed to prevent the destruction of the contract, and finally that 
the provisions of the policy should be construed as favorably as reason will 
permit in favor of the insured. From an examination of the authorities we are 
inclined to believe that the trend of current decision is in favor of construing a 
policy of insurance covering distinct classes of property separately valued but for 
a gross premium to be a severable contract. This is true regardless of whether 
the property insured is entirely real or entirely personal, or part real and part 
personal. 

A few of the many cases supporting the general principle are Merrill v. 
Agricultural Ins. Co., 73 N. Y. 452, 29 Am. Rep. 184; Loehner v. Home Mutual 
Ins. Co., 17 Mo. 247; Phoenix Ins. Co. v. Lawrence, 4 Metc. (Ky.) 9, 81 Am. 
Dec. 521; Clark v. New England Ins. Co., 6 Cush. (Mass.) 342, 53 Am. Dec. 44; 
Hartford Ins. Co. v. Walsh, 54 Ill. 164, 5 Am. Rep. 115; Koontz 
Savings & Ins. Co., 42 Mo. 126, 97 Am. Dec. 325. 

The court in the Merrill Case, supra, says: 

“When there are several subjects of insurance (as there are fourteen here) 
separately valued, on which a gross sum is insured not exceeding the aggregate 
of that valuation, for the insurance of which a premium in gross is paid, it is 
easy to see what is the rate of premium on the whole valuation, and what is 
the amount of premium on each subject insured. This being so, it seems fanciful 
to say, that if the facts thus easily reached were stated in detail in the contract 
it would be severable, while not being specifically spread out it is entire. If 
there were anything in the terms or nature of the particular contract, or in the 
circumstances of the case, or in the nature of the different subjects of the insur- 
ance, from which it was to be inferred that the insurer would not have been 
likely to have assumed the risk on one or several of them, unless induced by the 
advantage and profit of having a risk on all, that would be a rational cause for 
deeming the contract entire. But when for aught that appears, when indeed 
it is as likely that, the insurer would have taken a risk upon any one, or any few, 
of the subjects insured, at the same rate of premium as upon the whole, and 
has in the policy so separated the subjects, and so singled them out by a specific 
valuation as that there is no difficulty in distinguishing one of the subjects from 
the rest, and closing the contract as to that separately, and carrying forward 


the contract as to the rest, it does result that the contract is severable in practical 
operation and hence in law.” 


v. Hannibal 


In that case the court held on account of an incumbrance on the building that 
there was a breach of the policy. The court said: 

“Perhaps the condition is literally broken by an incumbrance upon the build- 
ings. But as was said in Heacock’s Case [N. Y. 1856], supra, as to similar con- 
ditions, the intention of both parties is effected by construing the phrase in the 
contract, ‘then this policy shall be null and void,’ as attaching to the property 
so severally situated, as to come within the force of the condition, and thus 
treating the insurances as separate on each property. This mode of reading var- 
ious phrases in the policy must also be adopted to do justice to the insurers in 
contingencies that might arise.” 


The same principle is announced in Royal Ins. Co. v. Martin, 192 U. S. 149, 
24 S. Ct. 247, 48 L. Ed. 385; Coleman v. New Orleans Ins. Co., 49 Ohio St. 
310, 31 N. E. 279, 16 L. R. A. 174, 34 Am. St. Rep. 565; Commercial Ins. Co. v. 
Spankneble, 52 Ill. 53, 4 Am. Rep. 582; Hartford Fire Ins. Co. v. Walsh, 54 II. 
164, 5 Am. Rep. 115; Schuster v. Dutchess County Mut. Ins. Co., 102 N. Y. 
260, 6 N. E. 406; Benham v. Farmers’ Mut. Fire Ins. Co., 165 Mich. 406, 131 
N. W. 87, L. R. A. 1915D, 736, Ann. Cas. 1912C, 983; Joffe v. Niagara Fire 
Ins. Co., 116 Md. 155, 81 A. 281, 51 L. R. A. €N. S.) 1050, Ann. Cas. 1913C, 
1217; Pratt v. Dwelling-House Mutual Fire Ins. Co., 130 N. Y. 206, 29 N. E. 117; 
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Springfield F. & M. Ins. Co. v. Green (Tex. Civ. App.) 36 S. W. 143; Georgia 
Home Ins. Co. v. Brady (Tex. Civ. App.) 41 S. W 513; State Ins. Co. v. 
Schreck, 27 Neb. 527, 43 N. W. 340, 6 L. R. A. 524, 20 Am. St. Rep. 696. 

It will be observed that the policy covered plaintiff’s dwelling house and _ his 
household and kitchen furniture while kept in said house; $300 on barn and sheds, 
foundations, fixtures, etc.; $200 on grain and seeds while in dwellings, granary, 
barn, cribs, while on the premises described; $200 on harness, saddles, robes, 
buggy, wagons, etc., while on or temporarily off the premises; $100 on hay, 
straw, fodder, feed, while in barns on the premises described; $100 on hay, straw, 
fodder in the stack; $400 on horses, mules, colts. There is:no provision in this 
contract that the personal property, other than household furniture, was in, or 
was to be kept in, any particular place on the premises. The plaintiff's farm 
contained 120 acres. It should be noted also that the several properties covered 
were separately valued and were protected by a specific amount in the policy 
and that the rate upon which the premium was calculated was specified. 

The proof showed the fire occurred about 9:30 at night; that the barn was 
worth $600 or $700; that about 800 bales of hay, 500 bushels of corn, 50 bushels 
of cotton seed; two sets of harness and a farm wagon, all worth much in excess 
of the amount insured for, were destroyed. The full terms of the policy after 
the fire were complied with. The plaintiff admitted that there was a mortgage 
on the farm in addition to the one set out in the application, and when inter- 
rogated about it an objection was made by defendant, and thereupon the parties 
made stipulations for dismissal of the jury and the trial of the cause by the 
court upon the sole question of divisibility of the contract. The proof does not 
show that all of the personal property covered by the policy was in the barn, nor 
does it appear whether the fire originated in the structure itself or in personal 
property therein or adjacent thereto. There was no showing that the defendant 
would not have separately insured this property at the same rates. Many cases 
hold that where one applies for insurance upon separate property for separate 
amounts and a policy is issued covering all, it should be tretated as separate 
insurances for the separate properties. Certainly if separate policies had been 
issued in this case, no question could have arisen as to the validity of the 
coverage on the personal property in question here. The plaintiff at the trial 
disclaimed insurance on the barn on account of the undisclosed incumbrance 
existing thereon. 

Under the authorities cited above, together with Arkansas Ins. Co. v. Cox, 21 
Okl. 873, 98 P. 552, 20 L. R. A. (N. S.) 775, 129 Am. St. Rep. 808; Miller v. 
Delaware Ins: Co;, 14° Oki. Bi, 75 P:. 1121, 6S Lb. RA. 143,.2 Ann. Cas. 17; 
George et al. v. Connecticut Fire Ins. Co., 84 Okl. 172, 200 P. 544, 691, 201 P. 
510; and under the stipulation of counsel, we hold that the finding by the trial 
court that the contract was severable was not error. Under the stipulation any 
question of fraud or wrongdoing passes out of the case. Defendant contends 
that the additional mortgage lessened the plaintiff’s interest in the premises and 
made his care of the same less exacting. The undisputed facts here are that the 
unincumbered personal property was much more valuable than the barn, and 
there is no intimation that the plaintiff either gave insufficient attention to the 
property, or that he had anything to do with its destruction. There is a provision 
in the policy protecting this personal property, even if title thereto should rest 
in any member of plaintiff’s household. 

There are cases—many of them—opposed to our holding here. A number of 


them have been called to our attention in the brief. In fact, the courts are in 
irreconcilable conflict. We think our court has foreshadowed the holding here 
in the cases from this court referred to above, and we think that there is a 
trend of modern authorities towards holding these contracts, made in good faith, 


severable where there is no question of fraud or imposition presented. 


The parties themselves in setting out the rate to be paid on each class of 
property, its value, and the insurance carried thereon, indicated that the contract 
should be severable. This was of value to the defendant, and no doubt it 
would have availed itself of the benefit by restricting its liability to the amount 
covering each particular class of property destroyed if it had been needful: 
but it prefers to strike down the entire contract as entire upon the assumption 
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that it would not have issued protection on any of this property if it could not 
have insured all, but there is no evidence here to that effect. 

For the reasons given, the judgment is affirmed. 

Teehee, V. P. C., and Leach, Eagleton, and Diffendaffer, CC., concur. 

Per Curiam. 

Adopted in whole. 


SPRINGFIELD FIRE & MARINE INS. CO. 
et al. v. OLIPHANT. 
No. 20043. 
Supreme Court of Oklahoma. 
June 9, 1931. 
Rehearing Denied June 30, 1931. 
300 Pacific Reporter 711. 
1. INSURANCE. 
Fire policy provision requiring proofs of loss within definite time held waived 
by insurer’s denying liability within such time upon other grounds. 
Syllabus by the Court. 

A provision in an insurance policy, which required proof of loss to be 
furnished the company within a certain definite time, is waived by the com- 
pany denying liability within said time upon other grounds than failure to 
furnish proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 
2. INSURANCE. 
Insurer under fire policy, exempting it from liability for loss occurring by 
explosion, held liable for damage by explosion, where explosion was caused by 
preceding hostile fire. 
Syllabus by the Court. 
In an action on a fire insurance policy which exempted insurer from 
& liability where loss occurred by explosion, unless fire ensues, and in 
‘ such event for the fire damage only, the insurer is liable for the damage 
caused by explosion as well as damage by fire, where the explosion was 
caused by a preceding hostile fire. 
(For other cases, see Insurance, Dec. Dig. § 421.) 
3. APPEAL AND ERROR. 
Supreme Court will not reverse for insufficiency of evidence, where there 1s 
evidence reasonably tending to support judgment. 
Syllabus by the Court. 

In a law action tried to the court, this court on appeal will not reverse 
the judgment because of insufficiency of the evidence, where there is any 
evidence reasonably tending to support the judgment. 

(For other cases, see Appeal and Error, Dec. Dig. § 1010[1].) 
Appeal from District Court, Hughes County; Geo. C. Crump, Judge. 
Action by A. Oliphant against the Springfield Fire & Marine Insurance Com- 
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pany and others. Judgment for plaintiff, and defendants appeal. . 

Affirmed. 

Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for plaintiffs in 
error. 


Anglin & Stevenson and Forrest M. Darrough, all of Holdenville, for de- 
fendant in error. 

HEFNER, J. 

A. Oliphant, as plaintiff, brought three separate actions in the district court 
of Hughes county against Springfield Fire & Marine Insurance Company, Home 
Insurance Company and Sun Insurance Office, to recover on fire insurance policies. 
The policies covered a small packing plant owned by plaintiff, which he alleged 
was destroyed by fire. 

The companies defended on the ground that the damage to the property was 
caused by an explosion, and that plaintiff failed to furnish proof of loss. The 
causes were consolidated and tried to the court, and resulted in a judgment in 
favor of plaintiff. 

[1] Defendants appeal, and assign as error that the judgment is contrary to 
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law and not sustained by the evidence. Under this assignment, defendants first 
contend that plaintiff cannot recover because he failed to furnish proof of loss. 
The evidence is undisputed that no proof of loss was furnished. It is, however, 
shown that after the property was destroyed plaintiff notified the local agent of de- 
fendants of the loss; that an adjustor representing defendants appeared, viewed the 
property, and denied liability on the ground that the damage was due to an ex- 
plosion, and not to fire. The furnishing of formal proof of loss was, by reason 
thereof, waived by defendants. State Mutual Ins. Co. v. Green, 62 Okl. 214, 
166 P. 105, L. R. A. 1917F, 663; Atlas Assurance Company v. Leonard, 108 Okl. 
150, 234 P. 771. 

[2] Defendants further contend that the judgment cannot be sustained for 
the reason that the evidence establishes that the damage to plaintiff's property 
was caused by an explosion and not by fire. That under the terms of their policies 
they cannot be held liable for damages to plaintiff's property caused by an ex- 
plosion. The policies provide that the companies shall not be held liable for loss 
caused by explosion of any kind, unless fire ensues. It is admitted by plaintiff 
that there was an explosion, and that there was little if any damage caused directly 
by fire, but it is his contention that the explosion was caused by fire, and that the 
fire which caused the explosion was a hostile fire. If plaintiff's contention is cor- 
rect, he is entitled to recover. In 14 R. C. L. 1218, the following rule is announced: 
“Fire policies usually contain a provision exempting the insurer from liability for 
a loss by explosion. An exception of this character applies to fire damage follow- 
ing, but caused by, an explosion, according to the better view, though the con- 
trary has sometimes been held. Of course, where the exemption in case of ex- 
plosion is not unqualified, but is restricted by the exception ‘unless fire ensues, 
and then for the loss or damage by fire only,’ it creates liability for loss by fire en- 
suing upon an explosion, whether the fire is kindled by the explosion itself or 
by any other causé. Under a provision of the latter character, if the fire precedes 
the explosion and the explosion is an incident thereto, the fire is the direct or 
proximate cause of the injury by the explosion, and the insured is entitled to re- 
cover for his entire loss; but, if the explosion precedes the fire and is not caused by 
it, he can, under the express terms of the policy, only recover for that proportion 
of the damages resulting from the fire alone.” 

In the case of Western Insurance Company vy. Skass, 64 Colo. 342, 171 P. 
358, it is said: “A fire policy provision against liability from explosions, unless 
fire ensues, and in such event for the fire damage only, does not exempt from li- 
ability for loss where the fire preceded and proximately caused the explosion.” 

In Clement on Insurance, page 123, it is said: “When explosions or explosive 
effects occur aiter the commencement of a fire, or during its progress, and as an 
incident of a fire or a result of it, the whole loss is a loss by fire within the mean- 
ing and protection of the policy, notwithstanding the destructive effect of the 
explosion. It is ordinarily a question of fact. If the explosion precedes the fire, 
the company is liable for the damage by fire only, and not for that caused by the 
explosion.” 

See, also, the following authorities: Rosini vy. St. Paul Fire & Marine Insur- 
ance Company, 182 Cal. 415, 188 P. 564; Wheeler v. Phenix Insurance Company, 
203 N. Y. 283, 96 N. E. 452, 453, 38 L. R. A. (N. S.) 474, Ann. Cas. 1913A, 1297; 
German-American Insurance Company v. Hyman, 42 Colo. 156, 94 P. 27, 16 L. R 
\. (N. S.) 77: Western Insurance Company vy. Skass, supra. 

The rule is the reverse where the explosion is caused by a friendly fire, or 
where a fire follows an explosion. In Cooley’s Briefs on Insurance (2d) vol. 6, 
it is said: “A fire causing an explosion and rendering an insurer liable for the 
damage caused by the explosion under a policy excluding explosions as causes of 
loss must be an actual fire according to the common use of the term, and not a 
blaze produced by lighting a match, gas jet or lamp; that is to say, where the ex- 
plosion results not from a hostile fire, but from a friendly fire, such as the strik- 
ing of a match or a burning gas jet, the company will not be liable. Even though 
the friendly fire be considered as the proximate cause of the loss, it cannot be 
said that such a fire was within the contemplation of the parties.” 

The question for our determination is, Was the explosion caused by a hostile 
fire? Charles Powel, a witness on behalf of the plaintiff, testified that imme- 
diately prior to the explosion he saw a fire in the top of the building along the 
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rafters; that after the explosion there was no fire; that the explosion extinguished 
the fire. Other witnesses who examined the building after the explosion testified 
that the rafters showed evidence of having been burned. ‘This evidence is suff- 
cient upon which to predicate a finding that the building was on fire prior to the 
explosion. 

[3] Defendants contend that it is wholly insufficient to establish that such 
fire caused the explosion. Evidence was introduced by them establishing that 
there were several friendly fires in the building at the time of the explosion con- 
sisting of a lighted gas jet and a pilot light. That gas was escaping from the re- 
frigerator; that the gas jet was between the refrigerator and the rafters; and, 
from these facts, argue that the gas was ignited by the fire from the gas jet, and 
that the explosion was caused in this manner. 

Plaintiff offered evidence which showed that the light gas jet was some dis- 
tance to the right of the refrigerator; that gas was escaping therefrom at a point 
on a level with the gas jet; and, from these facts, argue that the gas could not 
have been ignited by. the fire from the gas jet. These different theories were pre- 
sented to the trial court, and it found in favor of plaintiff. In our opinion, there 
is evidence reasonably tending to support its finding. 

Judgment is affirmed. 

Lester, C. J., Clark, V. C. J., and Riley, Cullison, Swindall, Andrews, Mc- 
Neill, and Kornegay, JJ., concur. 


UNITED STATES FIRE INS. CO. OF NEW YORK et al. v. ROTHWELL. 
No. 2052. 
Court of Civil Appeals of Texas. Beaumont. May 29, 1931. 
Rehearing Denied June 3, 1931. 
39 Southwestern Reporter (2d) 115. 
INSURANCE. 

Fire policy on personalty in dwelling held to cover wearing apparel, linens, 
towels, etc., burned while temporarily in washhouse for laundering. 

Fire insurance policy stipulated that personal property covered was 
located in dwelling at designated address, and that the insurance was 
against all direct loss or damage by fire “while located and contained as 
described herein. Part of the personal property insured, including wearing 
apparel, bed linens, table linens, towels, etc., was temporarily removed to 
a washhouse to be laundered. The washhouse was situated a short dis- 
tance away from the dwelling, and was part of the improvements on the 
premises. 

(For other cases, see Insurance, Dec. Dig. § 419.) 

Appeal from Jefferson County Court; C. N. Ellis, Judge. 

Suit by T. F. Rothwell against the United States Fire Insurance Company 
of New York and another. Judgment for the plaintiff, and the defendants appeal. 

Affirmed. 

Beeman Strong and A. D. Moore, both of Beaumont, for appellants. 

Robert Lee Guthrie and Thompson, Knight, Baker & Harris, all of Dallas, 
for appellee. 

WALKER, J. 

This is an appeal from a judgment of the county court at law of Jefferson 
county, wherein appellee recovered judgment against appellant United States Fire 
Insurance Company of New York for $158.75 and against the Franklin Fire 
Insurance Company of Ainge for $146.52, as the vaue of certain personal 
property—wearing apparel, bed linen, table linen, towels, etc——covered by policies 
of fire insurance duly issued to appellee by appellants, and destroyed by fire on 
the 24th day of October, 1928, while the policies were in force. The policies 
of fire insurance stipulated that the personal property so destroyed by fire was 
located in a two-story, shingle roof, frame building at 888 Calder avenue, in 
Calder addition, Beaumont, Tex., and the insurance was against all direct loss 
or damage by fire “while located and contained as described herein.” On _ the 
23d of October, 1928, while the policies of fire insurance were in effect, appellee 
removed the personal property destroyed by fire, as above stated, to a washhouse 
on the premises described in the policies, for the purpose of having such per- 
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sonal property laundered. This washhouse was situated 38.9 feet north of the 
building described in the policies and 26.9 feet northeast of a cistern adjoining and 
attached to the building described in the policies; the washhouse was detached 
from all other structures on the premises, but was surrounded by a_ concrete 
drive, which in trun was attached to the building described in the policies. The 
personal property sued for herein was washed in the washhouse above men- 
tioned on the said 23d day of October, 1928, and was in the process of being 
ironed or pressed when night came on. The ironing or pressing not having been 
completed, this personal property was permitted to remain in said washhouse 
until the following morning, at which time it was contemplated that the ironing 
or pressing would be completed and the personal property returned to the resi- 
dence described in the policies. On the morning of October 24th, at 4 o'clock, 
a. m., fire totally destroyed the personal property sued for herein, as above stated. 
The washhouse, while not attached to the dwelling, was a part of the improve- 
ments situated upon the dwelling house lot and used by appellee as a part of his 
home improvements. 

Appellee stresses the following facts in this case, which he says in his brief 
are extremely important, and which we adopt as having support in the record: 

“1. The personal property, for the loss of which this suit is brought, is made 
up entirely of wearing apparel, bed linens, table linens, and 
character of which is such that it must be temporarily removed 
often for the purpose of having same laundered. 

“2. The personal property here involved was removed only a few feet from 
the residence and to a place which was on the premises of the appellee. 

“3. The destroyed property was removed only temporarily from the residence, 
the intention of the appellee to return same to the residence within a few hours 
being clear. 


towels, the very 
from the house 


“4. The destroyed property.and the premises upon which it was located at 
the time of its destruction was at all times under the control of the appellee. 
At no time was said property placed in the custody of someone other 
the appellee. 

“5. The destroyed property was removed tor the sole purpose of being laun- 
dered, a use which was necessarily incident to its enjoyment by appellee.” 

Upon the trial of the case it was agreed: “The only point at issue between 
the plaintiff and defendants herein is whether or not the policies sued upon 
covered the property in question while contained in such wash-house and there 
burned, while it was temporarily out of the residence and in the wash-house for 
the purpose of being laundered, in which wash-house said property was destroyed 
by fire.” 


than 


Appellants’ pleadings raised the issue of law thus stated by them in their 
only proposition: “Where insurance companies insured certain household furni- 
ture, beds, bedding, linens, wearing apparel of family, etc., all while located and 
contained in a particular building described in the policies and not elsewhere, 
and the articles referred to in the policies while in another building were de- 
stroyed by fire, the insurance companies are not liable for the loss.” 

Appellee has replied to this proposition as follows: “When a fire insurance 
policy is issued to cover personal property such as wearing apparel, bed linens, 
table linens, etc., the very character of which property is such that the contracting 
parties must have known and contemplated that in its ordinary use said prop- 
erty would necessarily, and often, be out of the usual place of deposit, a loss 
caused by destruction of same by fire while temporarily removed from said usual 
place of deposit, (the reason for such removal being a use that is necessarily 
incident to the enjoyment of said property) but while still on the premises, and 
under the control, of the insured, will be construed as covered by said policy.” 

We believe that appellee’s counter proposition correctly states the law of 
this case. Joyce on Insurance (2d Ed.) vol. 3, p. 2914, states the rule as follows, 
as directly applicable to these facts: 

“In considering the effect upon the risk of a removal, an important con- 
sideration is that of the character of the property, and the uses which it must 
be presumed it was contemplated that the property would in all reasonable proba- 
bility be subjected to during the period of insurance, and in connection with 
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this fact another point is involved, and that is, whether the removal is permanent 
or temporary. But the mere fact that the removal is a temporary one, when its 
character and use does not warrant it, ought not of itself to protect property 
insured when removed and situate at the time of loss in another place than that 
specifically designated. In marine risks usage may become another important 
factor in determining the right to change a designated locality. 

“Accordingly, furniture temporarily stored and situate at the tmie of the loss 
in a building other than that designated is not covered. But wearing apparel 
which with other articles is insured as contained in a certain dwelling house and 
which in the course of its ordinary use and while being worn away from the 
premises is destroyed or damaged, has been held to be covered by the policy.” 

26 Corpus Juris, 96, says: “When the property is of such a kind that its 
ordinary use requires it to be moved from place to place, or it is of necessity 
in frequent need of repairs, the words ‘contained in’ or their equivalent will be 
held to refer merely to the usual place of deposit, and the parties will be pre- 
sumed to have contemplated that the policy would cover the property while tem- 
porarily away from the designated location. * * * While wearing apparel in- 
sured as located in a certain building is not protected if permanently removed, 
such property is covered while in customary use, although temporarily away from 
the building described as containitig it, or at another place for repairs. And where 
patterns used in a foundry were kept in an adjoining pattern shop when not 
in use, a policy describing them as in the pattern shop will cover them while 
in the foundry, notwithstanding the policy contained the restrictive words ‘while 
contained as described herein and not elsewhere.’ ” 

The foregoing propositions have full support in the following authorities: 
Longueville v. Western Assurance Co., 51 Iowa, 553, 2 N. W. 394, 33 Am. Rep. 
146; Noyes v. Northwestern National Ins. Co., 64 Wis. 415, 25 N. W. 419, 54 
Am. Rep. 631; Lathers v. Mutual Fire Ins. Co., 135 Wis. 431, 116 N. W. 1, 22 
L. R. A. (N. S.) 848, 15 Ann. Cas. 659: American Central Insurance Co. v. 
Haws (Pa.) 11 A. 107; McKeesport Machine Co. v. Insurance Co., 173 Pa. 53, 
34 A. 16. 

Appellants earnestly insist that their proposition has support in British 
\merican Assur. Co. v. Miller, 91 Tex. 414, 44 S. W. 60, 39 L. R. A. 545, 66 
Am. St. Rep. 901; Fireman’s Insurance Co. vy. Alonzo, 112 Tex. 283, 246 S. W. 
82: Taylor v. United States Fidelity & Guaranty Co. (Tex. Com. App.) 283 
S. W. 161: Standard Fire Ins. Co. of Hartford, Connecticut v. Buckingham (Tex. 
Civ. App.) 211 S. W. 531. We have given these authorities our most careful 
consideration, but believe they are clearly distinguishable from the facts of this 
case, in that their facts do not bring them within the statement of appellees’ 
counter proposition. Believing that the case was correctly decided by the lower 
court, it is our order that the judgment of the lower court be, and the same 
is hereby, in all things, affirmed. 


Affirmed. 
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MARINE 


O’BOYLE v. NORTHWESTERN FIRE & MARINE INS. CO. et al. No. 345. 
Circuit Court of Appeals, Second Circuit. May 11, 1931. 
49 Federal Reporter (2d) 713. 
4. INSURANCE. 

In action on marine policy by owner of sunken vessel, verdict for assured 
held supported by evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[1]j.) 

6. INSURANCE. 

Marine insurer, denying all liability before suit, waived right to further par- 
ticulars by way of proof of loss as condition precedent to cause of action. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

7. INSURANCE. 

Substantial compliance with terms of marine policy, relating to proof of loss, 
is sufficient. 

(For other cases, see Insurance, Dec. Dig. § 542[1].) 

8. INSURANCE. 

Marine policy requiring assured, as condition precedent to right of action, to 
submit proof of loss showing seaworthiness, placed burden upon assured to prove 
loss was not caused by unseaworthiness. 

(For other cases. see Insurance. Dec. Dig. § 646[6].) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of New York. 

Suit at law on a marine insurance policy by Anthony O'’Boyle against the 
Northwestern Fire & Marine Insurance Company, wherein the Sicilian Asphalt 
Paving Company was impleaded by defendant and obtained judgment from which 
no appeal is taken. From a judgment for the plaintiff on the verdict after a trial 
by jury in the District Court for the Southern District of New York, defendant 
insurance company appeals. 

Athrmed. 

The scow Maybrook, owned by the plaintiff, with a deck load of about 540 
yards of mixed sand and gravel consigned to the Sicilian Asphalt Paving Com- 
pany, was towed to the dock of that company in Newton creek and there securely 
made fast late in the afternoon of August 13, 1928. She had been loaded by the 
Rosoff Sand & Gravel Corporation at Marlboro on August 11th, and had, during 
the intervening time, made the trip from that point to her destination without mis- 
hap. She was built in 1916, was 114 feet long, 32 feet wide, and properly con- 
structed for the work she was put to do. She had a bargee aboard who saw to 
her being made fast and who later eased off her lines to allow for the falling 
tide. 

Between 2 and 3 o'clock on the morning of August 14th, her captain was 
awakened by a crash, and for a few seconds immediately afterwards heard what 
he thought sounded like a tugboat alongside pumping. He went out on deck 
toward the stern but saw no tug or other boat and started to walk over the load 
to the bow. The load was then well trimmed and the stern appeared to be afloat. 
When he reached the bow, that seemed to be aground. He testified that, while he 
was standing on the deck at the bow, the scow twisted and rolled both ways; then 
her decks blew in, and she sank at once, throwing him into the water. He swam 
ashore and reported to his owner as soon as the latter’s office was open that morn- 
ing. 

The Maybrook was covered by a marine insurance policy issued by the de- 
fendant and in force at the time. This policy is in suit. The Sicilian Asphalt 
Paving Company was impleaded by the original defendant and obtained a verdict 
and judgment in its favor, from which no appeal has been taken. 

It is not claimed by the defendant that the loss does not fall within the gen- 
eral provisions of its policy, but it does claim nonliability because the vessel was 
unseaworthy and was overloaded; because a proof of loss was filed in which the 
cause of the loss or damage was falsely represented to have been ascertained and 
to have been due to collision with an unknown boat. 

It appeared that, before the policy was issued, but while a binder was in 
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force, an inspector for the insurance company had examined the Maybrook, found 
and reported certain defects due to lack of repair, and that these defects had been 
called to the attention of the agents for the owner on June 20, 1928, with a re- 
quest that repairs be made. In a letter sent by the agents of the defendant to 
those of the owner on July 6, 1928, it was expressly stated that there should be no 
liability under the policy issued for loss or damage attributable to such defects. 
They were as noted: “Port side seventh plank below top log aft broken; fourth 
plank below top log broken forward end; bitt on port side forward end broken; 
chock on forward rail broken; four knees on port side broken; stern and second 
plank below bumper log broken; 11 knees throughout center broken; deck in bad 
condition; planks are broken and leaking all over the deck.” No repairs were 
made. The boat was used until she sank as above stated. The evidence as to her 
condition with respect to these claimed defects was conflicting, and so it was as 
to what effect they would have had if present. While all agreed that they would 
have had some effect, the evidence introduced by the plaintiff upheld its claim 
that most of the parts called broken merely had inconsequential checks or cracks; 
that the boat had 240 knees in all, and was so strongly built throughout that the 
defects mentioned could have had at most but a trifling effect. 

The claim of the plaintiff in his proof of loss that the sinking was caused by 
collision with an unknown boat was not urged upon the trial. There was, how- 
ever, sufficient evidence that he had reason to believe and did believe that to be 
the fact when he executed the proof of loss. Nor was there any evidence to sup- 
port the allegation in the complaint that the vessel grounded on an uneven and 
hard bottom. On the contrary, it was amply proved that the bottom was soft. 
But it did appear that the bottom, though soft, lay in two cross slopes, so that, 
when she grounded, her starboard stern corner would be about eight feet lower 
than the port corner at her bow, while the port corner at her stern would be only 
about four feet lower than her starboard bow corner. The resulting straining 
and twisting when she took this kind of a bottom claimed by the plaintiff to 
have caused her collapse. 7 

It further appeared that, after the plaintiff's proof of loss was filed and be- 
fore this suit was brought, the agent of the defendant on October 15, 1928, re- 
turned all proofs submitted in support of the claim with the statement that “we 
must respectfully decline liability for this loss inasmuch as it is a claim not cover- 
ed by the terms of the policy.” Among the provisions in the policy were the fol- 
lowing: 

“It is a condition precedent, however, to any liability under this policy, that 
the Assured establish that any claim, whether for general average charges, sal- 
vage expenses or loss, damage, detriment or hurt to said vessel, has been directly 
caused by a peril insured against as aforesaid, and that the Assured further estab- 
lish that such general average charges, salvage expenses or loss, damage, detri- 
ment or hurt has not arisen from or been caused by, either directly or indirectly, 
any of the following or other excluded causes namely: incompetency of the mas- 
ter or insufficiency of the crew, or want of ordinary care in loading or unloading, 
stowing or broaching the cargo of the vessel; rottenness, inherent defects, or 
other unseaworthiness.” 

“The assured further agrees that it shall be a condition precedent to any 
right of action or suit under this policy that the Assured submit to the Insurers 
proofs of loss which shall show, (a) not only that the vessel was seaworthy, and 
that the Assured has used due diligence to prevent such loss or damage: (b) but 
also that the cause of the loss or damage has been ascertained and was accidental 
and occurred after this policy attached and during its term, and as a direct result 
of a peril for which these Insurers by the terms of this policy have agreed to in- 
demnify the Assured; and (c) the amount of the sum claimed by the Assured, 
and that such amount has been ascertained in the manner as herein provided. No 
claim shall be payable hereunder until the expiration of thirty (30) days from the 
date of the submission of said proofs.” 

Some of the evidence as to the load was that it was average in size and well 
within the capacity of the boat. Some evidence was to the effect that the scow 
was overloaded. 

William F. Purdy, of New York City (John E. Purdy and Edmund F. Lamb, 
both of New York City, of counsel), for appellant. 
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Foley & Martin, of New York City (William J. Martin, Harold R. Medina, 
and William F. McNulty, all of New York City, of counsel), for plaintiff-ap- 
pellee. 

Macklin, Brown, Lenahan & Speer, of New York City (Horace L. Cheyney, 
of New York City, of counsel), for appellee Sicilian Asphalt Paving Co. 

Before L. Hand, Swan, and Chase, Circuit Judges. 

CuaAse, Circuit Judge (after stating the facts as above). 

[1-5] With the evidence conflicting as above indicated, the denial of the de- 
fendant’s motion, made at the close of all the evidence, to dismiss the complaint 
for lack of proof, was not erroneous. Treated, as it should be, as a motion for a 
directed verdict, it presents the question of whether a jury of reasonable and im- 
partial men were justified in finding the facts as the evidence in favor of the 
plaintiff tended to show them to be in spite of the evidence to the contrary. Trox- 
ell v. Delaware, L. & W. R.-R. Co., 227 U. S. 434, 33 S. Ct. 274, 57 L. Ed. 586 
There was evidence sufficient to support a verdict for either party, and upon 
elementary principles that is enough to withstand a motion for a directed verdict 
and quite enough to uphold the denial of such a motion when made one of the 
grounds of appeal. 


[6, 7] The proof of loss put the cause of the sinking of the Maybrook upon 
collision with an unknown vessel. Though the plaintiff reasonably believed that 
to be the truth when the proof was filed, it was not shown at the trial to have been 
the cause. The defendant denied all liability before suit was brought, and so 
waived any right to further particulars by way of proof of loss as a condition 
precedent to the accrual of this cause of action. Royal Ins. Co. v. Martin, 192 
U. S. 149, 163, 24 S. Ct. 247, 48 L. Ed. 385. There is nothing to indicate that it 
was misled by anything contained in the proof of loss or that the plaintiff was not 
acting in good faith. in making the statements in it. It now insists that the cause 
of damage was not “ascertained”; that the stated cause was false when the proof 
was filed and being so there can be no recovery. Courts, in giving effect to that 
provision in an insurance policy, have never treated the requirement for a proof 
of loss as a mere trap for the unwary. See Atlas Assur. Co. v. Hurst (C. C. A.) 
11 F.(2d) 250, and cases there cited. Where the insurer has taken no action io 
its detriment in reliance upon any statement therein, the rule would be harsh in 
deed that worked a forfeiture of all insurance as the penalty for an honest mis 
take of fact. The law which governs here is that a substantial compliance with 
the terms of the policy relating to proof of loss is sufficient. American Merchant 
Marine Ins. Co. v. Ford Corporation (C. C. A.) 269 F. 768: Globe & Rutgers Ins 
Co. v. Prairie Oil & Gas Co. (C. C. A.) 248 F. 452. See, also, Glazer v. Home 
Ins. Co, 113 App. Div. 235, 98 N. Y. S. 979; Lloyd v. North British & Mercantile 
Ins. Co. of London & Edinburgh, 174 App. Div. 371, 161 N. Y. S. 271. 

[8-10] The court at first charged that the burden to show unseaworthiness 
was upon the defendant, having in mind, no doubt, such cases as American Mer- 
chant Marine Ins. Co. v. Ford Corporation, supra; Fireman’s Fund Ins. Co. 
Globe Nav. Co. (C. C. A.) 236 F. 618; American M. M. Ins. Co. v. Liberty Sand 
& Gravel Co. (C. C. A.) 282 F. 514. To this the defendant was allowed an ex- 


cepiion which has been argued. It is true that the insurance policy here sued 
upon placed the burden upon the plaintiff to prove that the loss was not caused by 
unseaworthiness. After the charge excepted to was delivered, however, and_ be- 


fore the jury had finished its+deliberations, it returned to the courtroom for fur- 
ther instructions. At that time, the court called the attention of the jury directly 
to the provisions of the policy, and charged, according to the printed record: 
“Under that contract it would be the duty of the plaintiff to prove that the loss 
was (not) caused through incompetency or other unseaworthiness.” To this the 
plaintiff was allowed an exception. It is so plain from the context that the word 
“not,” supplied in the above quotation in parenthesis, has been left out of the rec- 
ord through error that we shall treat the supplemental charge, just as it must 
have been given and understood by all at the time, as an instruction to the jury 
that the plaintiff was bound to prove that his loss was not caused by the unsea- 
worthiness of the boat. In this way any previous error in that regard was cured, 
and the defendant now has nothing of which it can justly complain on that score. 

[11] The court did comply with some of the defendant’s specific requests to 
charge. Others were refused. A reading of the charge as a whole shows that 
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the issues were accurately and fully presented to the jury and in as favorable a 
manner as the defendant was entitled to under the law. Of course the court was 
not required to adopt the phraseology of the requests. A few exceptions taken to 
the admission and exclusion of evidence are alluded to in the defendant’s brief. 
Perhaps some of these rulings were not exactly in harmony with a strict applica- 
tion of the technical rules of evidence, but it is beyond reason to believe that the 
defendant was at all prejudiced by them. 
Judgment affirmed. 


BTESH et al. v. ROYAL INS. CO., LIMITED, OF LIVERPOOL. No. 386. 
Circuit Court of Appeals, Second Circuit. May 11, 1931. 
49 Federal Reporter (2d) 720. 
1. INSURANCE. 


Assured under marine policy must disclose to underwriter all circumstances 
known to him materially affecting risk; that assured intends no fraud being im- 
material. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

2. INSURANCE. 

“Circumstances materially affecting risk” are those which reasonable person 
in assured’s position would suppose would control underwriter’s decision. 

(For other cases, see Insurance, Dec. Dig. § 260.) 

3. INSURANCE. 

Assured, if knowing that carrier gave more care to silk than cotton ship- 
ments, was bound to disclose to underwriter that he had billed silk as cotton 
(46 USCA § 181). 

(For other cases, see Insurance, Dec. Dig. § 286.) 

4. INSURANCE. 

Assured who, without, underwriter’s knowledge, defrauded carrier by billing 
silk as cotton, could not recover against underwriter for silk insured as such; 
being precluded from protesting that he did not suppose fraud against carrier 
would injure underwriter (46 USCA § 181). 

(For other cases, see Insurance, Dec. Dig. § 286.) 

5. INSURANCE. 

Assured’s billing silk as cotton and procuring consular invoice misdescribing 
cotton /ield not materially to affect risk on cotton authorizing recovery therefor 
against underwriter (46 USCA § 181). 

(For other cases, see Insurance, Dec. Dig. § 286.) 

Appeal from the District Court of the United States for the Southern Dist- 
rict of New York. 

Libel by Moise Btesh and another, copartners composing the partnership 
of M. & J. Btesh, against the Royal Insurance Company, Limited, of Liverpool, 
in a suit in personam upon a policy of marine insurance. From a decree award- 
ing the libelant damages [40 F. (2d) 650], both parties appeal. 

Affirmed. 

Burlingham, Veeder, Feary, Clark & Hupper, of New York City (Ray Rood 
Allen and Norman M. Barron, both of New York City, of counsel), for libelants- 
appellants. 

Mortimer L. Shuford, of New York City (Joseph A. Fagnant, of New York 
City, of counsel), for respondent-appellant. 

Before Manton, L. Hand, and Chase, Circuit Judges. 

L. Hanp, Circuit Judge. 

Btesh & Company held an “open” policy of insurance issued by the respond- 
ent covereing marine shipments made by them for their own account, or for 
the account of others who should so order in writing before the steamer sailed. 
One, Cherem, a merchant in Mexico City, bought in New York two parcels of 
silk from a New York merchant, another of cottons from Btesh, and a third of 
cotton napkins from a third person. He had the silk merchant make four wood- 
en cases, pack the silks in two of these, and send them with the two empty cases 
to Btesh. Btesh then filled the two empty cases with the cottons, and sent the 
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four to a steamer of the Ward Line at New York for shipment to Mexico City 
via Vera Cruze. The cases were marked in such a way as not to disclose their 
contents, but the dock receipts and the bills of lading, prepared by Btesh, stated 
the contents of all four to be “cotton piece goods.” Cherem then executed at 
the Mexican consulate in New York a consular invoice in five parts which recited 
that the cases contained “fancy dress goods”, and sent the part retained by him 
with the bills of lading to his consignee in Mexico City, who procured entry at 
Vera Cruze of one case of silk and one of cotton. The other two were lost 
while in the custody of the carrier; nobody could account for their disappearance, 
and both sides assume that they were stolen en route. 

Meanwhile Btesh & Company upon a written, but unsigned, order of Cherem 
had procured certificates under the open policy covering the four cases from 
their store in New York to Mexico City, and correctly describing their contents. 
When Btesh demanded payment of the Ward Line for the lost cases, his claim 
was rejected because “not presented in accordance with the bill of lading.” Hav- 
ing thus failed, he then made claim against the respondent under the certificate 
of insurance, which refused and defended on the ground that the bills of lading 
and the consular invoices had fraudulently misdescribed the goods. 

The evidence showed that the Ward Line usually, if not always, gave greater 
care to silk shipments when so declared in the bill of lading, than to ordinary 
cargo. Silk was put upon a “special list,” and, while the testimony is not en- 
tirely satisfactory, it sufficiently appears that in ordinary course the special 
list received extra care. This was not the practice of all carriers, some of which, 
e. g. the White Star and United Fruit Lines, made no difference in the custody 
of “special” and general cargo, unless the value was declared and extra freight 
paid. Moreover, the libellant called an underwriter of experience, who said that 
to mark the cases as silk would have increased the risk en route from Vera 
Cruz to Mexico City, where substantially all thefts occurred, and that the mis- 
description was therefore a positive advantage to the insurer. 

The judge held that the libellant was bound to disclose to the respondent 
the way in which the goods were billed, that the risk was thereby affected on 
the case of silk, and that as to it the libel failed. He held the respondent for 
the cotton, because, though Cherem had been engaged in a fraud on the consul, 
it was immaterial to the risk on that case. Both parties appealed. 

[1, 2] The assured under a marine policy must disclose to the underwriter 
all circumstances known to him which materially affect the risk. McLanahan 
v. Universal Insurance Co., 1 Pet. 170, 188, 7 L. Ed. 98; Sun Mutual Ins. Co. v. 
Ocean Ins. Co,, 10/ U.S. 485,509, 510, 1-S. Ct. 582: 27 LL. Bed: 337; St. Paul F- 
& M. I. Co. v. Balfour, 168 F. 212, 217 (C. C. A. 9); Muller v. Globe & R. Ins. 
Co., 246 F. 759, 761 (C. C. A. 2). Just what is material the decisions do not, 
and in the nature of things cannot, exactly define, except to say that is must 
be something which would have controlled the underwriter’s decision. By this 
we understand only what a reasonable person in the assured’s position would 
suppose. In Granger v. Providence-Washington Ins. Co., 200 F. 730, we held 
that a practice of the assured’s to compute the amount of the cargo upon a 
false basis, was not material, since it did not expose the property to added 
peril on the voyage. On the other hand it is plain that if for example the ship 
be known to be unseaworthy, or the goods ill stowed, the underwriter’s hazard 
is substantially increased. 

[3] In the case at bar it seems to us plain that, had Cherem or Btesh known 
the practice of the Ward Line to give more care to silk shipments than to cot- 
ton, his duty would have been clear to disclose how he had entered them upon 
the bills of lading. Cherem’s excuse, which the libellant tried to fortify by the 
evidence of the underwriter, that the fraud was an effort to protect the silk 
by giving it a disguise, is a feeble subterfuge. More might be said for it, if 
the markings on the cases had been false, but the bills of lading were not likely 
to pass into the hands of those who would steal the goods. Substantially the 
whole risk of theft was between Vera Cruze and Mexico City and they did not 
cover this part of the carriage. It is true that they were sent to the consignee at 
Mexico City, who presented them, as we assume he was obliged to present them, 
at Vera Cruze with the consular invoice. At that place they would indeed get 
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some publicity, and it is conceivable that this might expose them to subsequent 
danger. However, this is a far-fetched explanation for a trick more naturally 
explained otherwise. Cherem got a lower freight rate on cottons than on silk, 
and paid a smaller consular fee for fancy dress goods. The judge apparently 
believed that he merely wished to filch a little from the Ward Line and the con- 
sul, and we see no reason to differ from his conclusion. 

It is not necessary that the assured should intend a fraud upon the under- 
writer; his duty is positive to disclose. It cannot of course require him to tell 
what he does not know, Neptune Ins. Co. v. Robinson, 11 Gill. & J. (Md.) 256, 
and indeed the books are somewhate vague as to how far he shall be charged 
at his peril with appreciating the materiality of what he does know, Mayne v. 
Walter [1782] 1 Park, Ins. 431; Brownlie v. Campbell L. R. 5 App. Cas. 925, 
954; Joel v. Law Union, etc., Ins. Co., L. R. [1908] 2 K. B. 863, 884; Smith v. 
Ins. Co., 17 Pa. 253, 261, 55 Am. Dec. 546; Curry v. Com. Ins. Co., 10 Pick. (Mass.) 
535, 538, 542, 20 Am. Dec. 547; 3 Joyce § 1848; 1 Arnould § 575. The last is not 
here involved, because if Cherem knew of the Ward Line’s practice there could 
be no doubt that it substantially affected the hazard. It is not shown that he 
did, though he might well have inferred as much. The statute (section 181, 
title 46, U. S. C. [46 USCA § 181]) exonerated the carrier, certainly as such, 
from liability if the silk was not declared, and the liability might well involve 
added care. Besides, valuable goods are more subject to theft than others, and 
though the liability was limited, the carrier would be likely to employ more pre- 
cautions for their protection. 

[4] Be that as it may, it does not appear to us that an assured who engages 
in a fraud against the carrier is in a position to protest that he did not suppose 
that it would hurt any one else. He takes his chances as to how far his wrong 
may go, and if in fact it exposes his goods to a greater peril than if he had 
been honest, he becomes responsible to his underwriter as well as to the carrier. 
It is not anomalous so to impose a larger duty because of conscious wrongdoing ; 
the law often does so, as for example in the case of deliberate aggression. When 
a man has violated the primary duty of honest dealing, while he does not in- 
deed become an outlaw, there is no reason to treat him tenderly, or to excuse 
him because he was aiming at some one else. Here we think that he became 
charged as between himself and the respondent with whatever were in fact the 
consequences of his fraud, and that the judge was right in denying recovery 
for the silk. 

[5] As to the cotton we think him also right. The authenticity of Cherem’s 
written order was perhaps open to doubt, but it is a matter that we will not 
reopen. The fraud upon the carrier in respect of the silk had no sensible effect 
upon the risk as to the cotton; it was of no moment that Cherem had shown 
himself in general untrustworthy. Granger v. Providence-Washington Ins. Co., 
supra. If insurers would excuse themselves because of the moral obliquity of 
those with whom they deal, they must write it in their policies. Otherwise it 
is enough that they are not exposed to unassumed risks directly touching the 
property insured. 

Decree affirmed. 


THE ANTHONY D. NICHOLS. 
PEDERS et al. v. HARTFORD FIRE INS. CO. 
District Court, S. D. New York. Dec. 17, 1930; Jan. 29, 1931. 
49 Federal Reporter (2d) 927. 

1. INSURANCE. 

Policy insuring schooner while on specified waters held not to regulate voy- 
ages, but to define localities where insured loss might occur. 

(For other cases, see Insurance, Dec. Dig. § 314.) 
2. INSURANCE. 

In ascertaining intention, insurance companies should not be treated differently 
from other businesses. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
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3. INSURANCE. 

In construing policy as between parties, its purpose and circumstances of 
issuance should be considered. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
4. INSURANCE. 


Under policy insuring schooner against fire while on inland and _ coastwise 
waters of United States and West Indies and waters tributary thereto, deviation 
into Mexican port held insufficient to prevent recovery. 

Evidence showed that schooner in question, although it had entered a 

Mexican port, had departed before occurrence of fire, which took place 

in the open sea four and one-half or more miles from the coast, and 

that it was frequently customary for a sailing ship going from a port 

on coast of United States to a port in Cuba or elsewhere in West Indies 

to pass exactly along waters which would include point at which fire 

occurred. 

(For other cases, see Insurance, Dec. Dig. § 314.) 

5. INSURANCE. 

Policies, being framed by insurers, may be construed with liberality toward 
insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE. 


Under policy insuring schooner on inland and coastwise waters of United 
States and West Indies and waters tributary thereto, “tributary” included waters 
which schooner would ordinarily traverse in passing between designated waters. 

To consider the term “tributary” within policy involved as confined 

to a river, lake, or similar body immediately connected with another body 

of water of larger size would be too restrictive; a permissible meaning 

being that the term included all the waters on which the schooner would 

ordinarily go, or which in the usual course of navigation would be tra- 
versed in passing between waters on coast of United States and waters 

in West Indies 

(For other cases, see Insurance, Dec. Dig. § 314.) 

7. INSURANCE. 

Insurer’s rejecting proof of loss and disclaiming liability for single designated 
reason constituted waiver or estoppel as regards other defenses. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

9. INSURANCE. 

Coinsurance clause, if of itself assent to additional insurance, held consent 
to insurance which, within clause regulating other insurance, was “otherwise 
provided for.” 


22 


(For other cases, see Insurance, Dec. Dig. § 387.) 
10. INSURANCE. 

That insurance agency before issuance of policy received survey showing 
schooner carried gasoline adequately put insurer on notice, precluding defense 
of presence of gasoline. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

11. INSURANCE. 

Mere knowledge of insurer’s surveyor that schooner carried gasoline held 
insufficient for waiver or estoppel, precluding defense of presence of gasoline, 
unless surveyor transmitted information to insurer or its agency. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

12. INSURANCE. 

To constitute waiver or estoppel through insurer’s denying liability for single 
reason, not including presence of gasoline on schooner, proof of need not mention 
gasoline, where insurer was charged with notice thereof. 

(For other cases, see Insurance, Dec. Dig. § 395.) 
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13. INSURANCE. 

Recovery on insurance policy on schooner should include interest from date 
of presentation of proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 598.) 
14. INSURANCE. 

Manager of insurance agency held conclusively presumed to know fact, of 
which, before policy issued, he had notice. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 
15. INSURANCE. 


Insurance agency’s manager’s knowledge regarding gasoline on insured 
schooner was knowledge of insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

16. INSURANCE. 

Respecting defense of presence of gasoline on schooner, meaning of New York 
standard policy delivered in New York, effective only by countersignature at 
New York, held governed by New York law. 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 

17. INSURANCE. 

Respecting defense of presence of gasoline on schooner, policy provision re- 
garding gasoline held condition, not warranty. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

In Admiralty. Libel by Thorvald Peders, as owner, and another, as mort- 
gagee, of the schooner Anthony D. Nichols, against the Hartford Fire Insurance 
Company. 

* Decree for libelants. 

Kirlin, Campbell, Hickox, Keating & McGrann, of New Yorg City (E. S. 
Murphy, of New York City, of counsel), for libelants. 

William F. Purdy, of New York City, for respondent. 

Carrey, District Judge. 

There are some interesting and close legal questions in this case. Upon sev- 
eral I am doubtful. Due to the considerable number of authorities cited and the 
lateness with which they were brought to my attention, I have not had oppor- 
tunity to made up my mind finally. In consequence, | must choose between two 
alternatives as the method of disposing of the case. I could reserve decision and 
deal with it hereafter, or I can express an cpinion now. I have dceided to follow 
the latter course. Counsel must understand, however, that the present opinion is 
tentative. I shall take the papers with me. When I find the time I shall make 
a more complete and deliberate examination of the authorities. I reserve the 
right after I have done that, to change the result that will follow from the im- 
pressions which I now entertain as to what is the law. This seems to me better 
than wholly reserving decision. 

From the evidence I find these facts: 

(1) The schooner was owned by the libelant Peders, and there was a mort- 
gage on it held by the libelant Williams, as alleged in the libel. 

(2) The premium of $200, as required by the terms of the policy, was paid. 

(3) The insured property was destroyed by fire on February 28, 1928. 

(4) This occurred at a point in the open sea four and a half miles or more 
off the northern coast of Yucatan. 

(5) The location of the point at which the fire occurred was within the 
usual and ordinary lane or route followed by craft, of which the schooner was 
a type, in passing in the course of voyages from points on the coast of the 
United States to points in Cuba and other parts of the West Indies. 

(6) Preceding the fire the schooner had been into the port of Progreso, 
which is also on the northern coast of Yucatan. 

(7) There was no concealment by the schooner or its representatives or by 
libelants or either of them of an intention during the life of the policy to have 
the schooner go to a Mexican port. 


(8) The value of the property destroyed by the fire was, at the time, $20,000. 
(9) There was then insurance on the schooner, issued by six other com- 
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panies, for an aggregate amount of $8,000, outside of the insurance covered by 
the policy in suit. 

(10) Proof of loss was furnished to the insurer, through its duly authorized 
New York agent, and this was presented on April 16, 1928. 

(11) The next day, namely, April 17, 1928, on behalf and as the duly 
authorized representative of the insurance company, the New York agency re- 
jected the proof of loss, returned it with the accompanying documents to the 
insured, and disclaimed any liability on the part of the company. 

(12) In so rejecting the proof of loss and denying liability, it was expressly 
stated in writing by the agency to the insured that there was nonliability because 
of violation of the terms of the policy through the fire having occurred outside 
of the limits prescribed for coverage by the terms of the policy; and no other 
ground for repudiating liability or refusing payment was then assigned. 

(13) The proof of loss included a statement of, and was’ accompanied by a 
document which correctly described, the approximate location of the fire which 
resulted in the loss of the schooner. 

(14) The proof of loss correctly listed other insurance on the schooner in 
six companies, with the amounts of the outstanding policies and the names of 
the companies. 

(15) At the time of the fire there was on board a considerable quantity 
gasoline. 

(16) A surveyor named Williams was the duly authorized agent of the in- 
surance company to conduct a survey of the schooner and report thereon to the 
company. 

(17) Prior to the policy sued on being delivered or going into effect, the 
Williams survey report was furnished, and its contents were known, to the com- 
pany through its duly authorized agent which was charged with the acceptance, 
issuance, and dehvery of the policy. 

(18) The survey report contained information on its face that there were 
on board, and as part of the equipment of the schooner, a gasoline pump and a 
gasoline engine. 

(19) The surveyor, preceding the making of this report, knew by a visit to 
and examination of the schooner that there was gasoline on board and that the 
schooner was equipped for the carriage and use of gasoline. 

(20) By reason of examination by the insurer, through its duly authorized 
agent, of the survey report, there was, in advance of issuance of the policy, 
reasonable ground for the insurance company to anticipate that in regular course 
the schooner would carry gasoline aboard at all times. 

(21) The presence on the schooner of gasoline in the quantities disclosed by 
the evidence inherently increased danger of fire on, and/or if fire occurred, 
increased danger of destruction of or injury to, the insured property. 

(22) Gasoline on board the schooner at the time of the fire was not a factor 
in, nor did it contribute toward, causing the fire as the result of which the 
schooner was destroyed. 

(23) The proof of loss did not itself disclose or contain any reference to 
the presence on the schooner of gasoline at the time of the fire. 

(24) At the time of the rejection of the proof of loss on April 17, 1928, 
so far as revealed by the evidence, there was no actual knowledge on the part 
of the insurance company and/or its representative who rejected the proof of 
loss that at the time of the fire there was gasoline on board the schooner. 


if 


I turn now to the law questions. I shall take them up substantially in the 
order in which they have been discussed by counsel. 

It is quite essential, in. disposing of these questions, to examine with care 
the precise provisions of the policy under which arise the contention as to the 
fire having occurred outside of the insured limits and the several defenses. The 
issues cannot fairly or at all be determined without bearing in mind the phrase 
ology employed in the policy. Moreover, the decisions of the courts, federal and 
state, relied on by counsel, are not of consequence, unless we take into account, 
and their bearing cannot be determined without taking into account, the exact 
terms of the policies that were litigated in those cases. 

[1] On the question as to whether the fire occurred within or without the 


© 


se 


* 
& 
2 








Mar.| The Anthony D. Nichols. Peders et al. v. Hart. Fire Ins. Co. 989 


insured limits, we must pass on these words in the policy: “This policy to cover 
said vessel only while on inland and coastwise waters of the United States and 
West Indies and waters tributary thereto.” 

This language is very different from that used in a good many of the cases 
cited. It is clear from what is said in a number of those cases that they arose 
under policies that prescribed ports or contained descriptions of points between 
which voyages must occur in order to keep within coverage by the policies. 

It does not seem to me that the language I have just quoted deals—and cer- 
tainly it does not deal directly—with voyages. On the contrary, it very plainly 
defines localities at which an insured loss may occur. I think that is the unes- 
capable interpretation of the policy. Note that it speaks of the vessel “while on” 
certain waters. It says that those waters are “inland and coastwise waters of 
the United States and West Indies and waters tributary thereto.” We are bound 
to give effect to what, under the circumstances, the parties meant when the words 
“tributary thereto” were used. Did the fire occur at a time when the schooner 
was “on” waters which were “tributary” to those which are specified by terri- 
torial names? 

2, 3] The policy obviously was obtained by the schooner to protect it in 
the course of its operations. With equal certainty, the insurer committed itself 
to cover the vessel while on inland or coastwise waters of the United States and 
while on inland or coastwise waters of the West Indies, and while on waters 
tributary to such inland or coastwise waters. I have no sympathy with the narrow 
and technical way in which many courts have at times dealt with insurance 
policies. In ascertaining intention, I see no reason why insurance companies 
should be treated differently from people not engaged in insurance. Nevertheless, 
in construing a policy, it is only justice, as between insurer and insured, that 
the circumstances under which it was issued and its purpose be borne in mind 
just precisely as they must be taken into account when construing contracts be- 
tween others where the relation is wholly apart from the subject of insurance. 

[4] Inasmuch as the policy used the words “while on,” I reject the contention 
that it was contemplated that a deviation into a Mexican port—being manifestly 
not within either the inland or the coastwise waters of the United States or of 
the West Indies—the mere act of going into that port, should prevent recovery. 
The reasonable interpretation of the policy is that, if the fire had occurred while 
the schooner was inside such a port, and therefore without the waters permitted 
by the policy, there could be no recovery. But here the fire was not in a Mexi- 
can port. It occurred in the open sea. It was four and a half or more miles 
from the coast. The fact that previous to the fire the schooner had been into 
Progreso or into Monte de Cuyo may therefore be disregarded. It does not affect 
the question of liability. 

\s established by the testimony of a number of experts in the navigation 
of sailing ships, it is customary for a sailing ship going from a port on the 
coast of the United States to a port in Cuba or elsewhere in the West Indies 
quite frequently to pass exactly along waters which would include the point at 
which the fire occurred. Was the point, on that account, within “waters tribu 
tary” to “inland and coastwise waters of the United States and West Indies?” 

[5, 6] It does not seem to me that we can properly limit the word “tribu- 
tary” to what is perhaps its most frequent geographical significance. I think to 
consider that tributary, as here employed, is confined to a river or lake or other 
similar body immediately connected with another body of water of larger size 
would be entirely too restrictive. This policy, as in the case of all policies, was 
framed and issued by the insurance company. In consequence, following the 
ordinary rule for construing contracts, we are entitled to exercise liberality to- 
ward the insured in determining what was the intent or what was the meaning. 
Plainly, as it seems to me, it was a permissible meaning of the word “tributary,” 
as here used, in the connection in which it was employed, and particularly as it 
deals with waters, that it included all the waters on which the vessel would 
ordinarily go, or which in the usual course of navigation would be traversed, in 
passing between waters on the coast of the United States and waters 
West Indies. 


The result of what I have said is that the defense of the loss occurring out- 
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side of insured waters, whether regarded as arising under the general denials of 
the answer or on one of the special defenses, cannot be sustained. If that were 
all that is involved in the case, the libelant would be entitled to a decree. 

Il come next to paragraph 20 of the amended answer, setting up insufficiency 
of the proof of loss. 

[7] The language of the pleader is so general that I have been doubtful as 
to precisely what is the objection relied on by the respondent. However that may 
be, under all the authorities as 1 understand them—certainly on very high au- 
thority—the rejection of the proof of loss and the disclaimer of liability for a 
single designated reason, without including any complaint of insufficiency of the 
proof of loss, is a waiver or constitutes an estoppel. In the letter of April 17, 
1928, Exhibit 4, the insurance company denied liability exclusively on the ground 
that “this loss occurred while outside the waters provided for in our policy.” 
In consequence, I cannot uphold the defense as to insufficiency of proof of loss. 

Turning now to the defense of other insurance, the facts are clear. On these 
facts, considering the way in which the policy is worded, but for a circumstance 
to which I shall soon advert, I should hold—at least I should be very strongly 
inclined to hold—that the defense is good. 

[8] The first thing that seems to me probably to differentiate the case at bar 
on this point from the very well-settled authorities on which the respondent re- 
lies 1s that in the present policy there is a coinsurance clause. As was well recog- 
nized by both parties apparently, this is the New York standard form of policy. 
In addition, it is to be borne in mind that the policy was delivered in the state 
of New York. It seems to me, therefore, that we must give more than usual 
weight to the decisions of the New York courts as to the proper interpretation 
of the policy. It may be that this is such a general question of law that, if there 
were any difference between the decisions of the New York state courts and 
the decisions of the federal courts, we should be bound to prefer the latter. 
\t the moment, however, there is no occasion to determine that. If we are to 
follow the New York decisions, | am quite impressed with the view taken by 
Judge Bischoff in the Catoosa Case, 18 Misc. Rep. 209, 41 N. Y. S. 377, cited 
by libelant. Again, applying the ordinary principles for construing contracts, if 
there be any repugnance between clauses in different parts of the policy or if 
it be doubtful of meaning or if it contain ambiguities, the insured is entitled 
to have the court apply any reasonable interpretation favorable to him that the 
wording of the policy will allow. 

[9] The coinsurance clause meant something. It certainly contemplated either 
that additional insurance would be taken out by the insured or else that, through 
failure to get additional insurance, he would put himself in position where in 
effect his loss would not at all be reimbursed by the policy in suit. Judge Bischoff 
squarely held that the inclusion of the coinsurance clause was, in and of itself, 
an assent, expressly embodied in the policy, to the insured carrying additional 
insurance. If that be a correct interpretation, then it would seem to me that, 
within the provision on the back of the policy, lines 32 to 37, in regard to other 
insurance, the coinsurance clause may properly be deemed a consent to insurance 
which, within the terms of the clause as to other insurance, is “otherwise pro- 
vided (for) by agreement in writing.” 

Suppose, however, that I am wrong in this interpretation or in giving this 
effect to the coinsurance clause. Yet I cannot escape from the feeling that, 
within the well-settled authorities, the rejection of the proof of ‘oss and_ the 
denial of liability by the insurance company after presentation of the proof of 
loss was a waiver of the defense as to other insurance, or, in the language of 
some of the cases, estopped the insurance company from setting up the defense 
of other insurance. The proof of loss recited, and correctly recited, the exist- 
ence of all the other insurance that existed at the time of the fire. By reason 
of that fact the insurance company, on receiving the proof of loss, had it within 
its province, and, if it was going to deny liability on that ground, was under 
the duty, to base its denial of liability definitely on that ground. In discussing 
waiver and estoppel, the authorities are not always consistent in their reasoning. 
They are not always precise in stating whether the conduct of the insurance com- 
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pany constitutes a waiver or constitutes estoppel. Nevertheless, the rule on the 
subject, so far as I have examined the authorities, is pretty nearly universal and 
is uniform. As expressed in one of the cases which I examined, Georgia Home 
Ins. Co. v. Allen, 128 Ala. 451, 30 So. 537, 539, “when one specific ground of 
forfeiture is urged against a policy of insurance, and the validity thereof denied 
on that ground alone, all other grounds are waived.” Because of waiver or es- 
toppel I feel, therefore, that I cannot sustain the defense of other insurance. 

In regard to the defense of increased hazard, I fail to discover any support 
in the proof, unless it be based on the presence of gasoline on board the schooner, 
which I shall discuss in a moment in connection with another defense. 

As to the concealment of intention to take a voyage into Mexico, as I have 
already said, there are no facts which would substantiate such a defense. 

[10] Lastly, I think there is a serious question as to what is the effect of the 
presence on board of gasoline. The evidence satisfactorily shows that it was on 
board. The presentation, previous to actual issuance of the policy, of the survey 
to the agency handling the issuance of the policy on behalf of the company, 
adequately put the insurance company on notice that in ordinary course there 
would be gasoline on board the schooner. 1 see no explanation of the significance 
to be attached to the disclosure in the survey of the vessel being equipped with 
a gasoline engine and a gasoline pump except that insurer knew they were there 
to be used. If there to be used, that necessarily involved employment of gasoline 
and, in consequence, carriage of gasoline on board the ship. The testimony of 
Mr. Billin makes it manifest that, prior to delivery of the policy, he was en- 
tirely conscious of the equipment of the schooner with the facilties for the use 
of gasoline. While it is not very definite as to who, representing the brokers 
who were negotiating with him, had the conversation with him on the subject, it 
is perfectly clear that, from its own standpoint, the insurance company con- 
templated at the time of the delivery of the policy that gasoline would be em- 
ployed on the schooner. Moreover, the testimony of Capt. Clausen substantiates 
what was disclosed in the survey report. From what he says it is plain that the 
surveyor, before making the report, saw the supply of gasoline on board the 
schooner, and, if he did not, inasmuch as, for the purpose of making his survey, 
he went out to the vessel at Wilmington in the schooner’s launch, he was bound 
to know that, as the launch was operated by gasoline, gasoline would be carried 
on board. 

[11] My difficulties are with respect to the extent to which these indisputable 
facts may be employed in the application of the doctrine of waiver or estoppel. 
I am inclined to think that mere knowledge of the surveyor, qua surveyor, is 
insufficient basis for the creation of a waiver or estoppel on the part of the 
company, in the absence of his having transmitted that information to the com- 
pany or to its New York agency which was acting for it in issuing the policy. 
However, my feeling is that, at the time of the receipt of the proof of loss, 
the knowledge which the company had gained from the examination of the sur- 
vey put on it a duty. Indeed, with the undisputed proof—produced out of the 
files of the company; based on the contents of the survey report itseli—I am 
rather inclined to think that, when the company got this notice from its sur- 
veyor, and thereafter issued the policy without communicating in unequivocal 
form, or substantially unequivocal form, to the insured that the presence of 
gasoline on the schooner would avoid the policy, the course of conduct of the 
insurance company in that respect bars it from now setting up the defense of 
the presence of gasoline on board. 

[12] In addition, when the proof of loss came in, I do not think that, in 
order to constitute waiver or estoppel, through rejection of the proof of loss 
and denial of liability on a single assigned ground, which did not include the 
presence of gasoline on board, it was necessary that there be something on the 
subject in the proof of loss itself. It seems to me that a fair application of 
the doctrine, as announced by the courts, compels us to make use, as foundation 
for waiver or estoppel, of this knowledge that was in the hands of the insurance 
company at or prior to the time when it delivered the policy. 

[13] As I have said, I reserve the right to review your authorities before I 
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commit myself finally to these tentatively expressed views. If I adhere to them, 
the result will be that the libelant is entitled to a decree. The proof is undis- 
puted that the proofs of loss were presented to the company on April 16, 1928. 
Ii, therefore, the libelant recover, the amount should include interest from June 
16, 1928. 

On the other hand, if | change my views on the law of the case, the libel 
should be dismissed. 

Memoranda to be submitted by December 29, 1930. 

Engrossment in work of the motion part has prevented me from earlier giv- 
ing further consideration to this case since the briefs came in. Time is not now 
available for extended discussion. | shall therefore contine myself to somewhat 
summary comment on a few points which seem to me controlling. 

While 1 am not wholly free from doubt, unjustifiable delay would be re- 
quired for a more extended examination of the cases than I have been able to 
give them in an effort to solve the doubt. Indeed, lack of clearness or uniformity 
in numerous decisions is some excuse for a feeling of uncertainty on the part 
of any one who has not had the chance for prolonged study of the subject 
involved here. 

| still think the loss was within insured limits. 

Can the policy be reasonably construed to afford coverage only while the 
vessel was either on waters of the United States or West Indies or on waters 
physically connected with or flowing into waters of the United States or West 
Indies? Does “waters tributary thereto” include merely waters so connected or 
flowing ? 

In the first place, it will be noted that it would be difficult to conceive of 
waters so connected or flowing which were not already included in the description 
of “inland” or “coastwise” waters of the named countries. It is incontrovertibie 
that there could be none such not already so included, under the words “inland” 
and “coastwise,” unless they were waters which came out of some other country 
into one of the countries named. This is true because otherwise the words 
“waters tributary thereto” would be meaningless and without field of operation 

Is it a natural or probable meaning to assign to the words “waters tributary 
thereto” application exclusively to waters of other countries which connected 
with, or flowed into, waters of the United States or West Indies? Is it not more 
natural, as well as more probable, that it was within the contemplation of the 
parties that the vessel would pass between the United States and the West 
Indies, and that, while so passing, the insurance would be in force? Unless that 
were the intention, then the result would be that, while passing, in course of 
usual voyages, between the named countries, the design was that the vessel should 
be insured part of the time and uninsured part of the time; that no insurance 
should exist while the vessel was at sea between, and outside the coastwise 
waters of, the specifically named countries. 

So unnatural a result should be avoided if other interpretation be possible 
It can be avoided by construing “waters tributary thereto” to embrace the usual 
lanes of travel for a sailing ship while at sea on voyages between the United 
States and the West Indies. Such an interpretation is not strained. On the con- 
trary, it is obviously consonant with the purposes which can rationally be attributed 
to both parties when the policy was written. 

“Tributary” is both a noun and an adjective. An illustration of its use as 
an adjective is in Amsbary v. City of Twin Falls, 34 Idaho, 313, 318, 319, 200 
P. 723. That the policy under consideration employed it in an adjective sense 1s 
clear. 

While there is some conflict in the authorities, and the significance of a par- 
ticular holding cannot be determined without precise ascertainment of the pro- 
visions of the policy under examination at the time, I am persuaded that the 
overwhelmingly sustained view of the courts is that rejection by the respondent 
of the proofs of loss, coupled with a disclaimer of iiability, on the sole ground 
that the fire occurred without insured limits, constitutes what some of the cases 
call a waiver and others call an estoppel, on the part of the respondent, now to 
defend on the ground of other insurance. 
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So also I am convinced, upon what I regard as the best applicable author- 
ity, that the respondent is estopped from defending on the ground that, at the 
time of the fire, there was gasoline on board the vessel. 

The policy in terms provided that it should not be valid until countersigned 
by the respondent company’s authorized agent at New York. It was in fact 
countersigned at New York by the Vessel Agency on July 14, 1927. Moreover, as 
will be observed, the execution of the countersignature at New York by the Ves- 
sel Agency was through Mr. Billin, its assistant manager, who was a witness 
at the trial. 

[14, 15] The surveyor realized that gasoline was regularly used on board the 
schooner. His report shows that. The report was dated July 11, 1927. It was in 
the hands of Mr. Billin preceding issuance of the policy. By that report he had 
full notice, as his testimony plainly establishes, that the schooner was equipped 
for using gasoline and would in ordinary course carry gasoline on board. Of 
what he had such notice, he is conclusively presumed to know. Fidelity & Deposit 
Co. v. Queens County Trust Co., 226 N. Y. 225, 233, 123 N. E. 370. What he 
knew, the company knew. With this knowledge the premium was paid and ac- 
cepted by the company on September 16, 1927, some two months later. 

[16, 17] In view of the facts in evidence, and particularly of the provision 
in the policy that it should go into effect only by countersignature at New York, 
I think its meaning is governed by the law of New York. Moreover, it seems 
to me, that the provision with respect to gasoline was a condition and was not a 
warranty. 

Under the law of New York, such knowledge by the respondent, as it had 
through Billin as its representative, when it delivered the policy, followed by 
subsequent acceptance of the premium, raised an estoppel against the respondent 
defending on the ground that there was gasoline on board at the time of the 
fire. McClelland v. Mutual Life Ins. Co., 217 N. Y. 336, 111 N. E. 1062: Satz 
v. Massachusetts Bonding & Ins. Co., 243 N. Y. 385, 390, 153 N. E. 844, 59 A. 
L. R. 606. 

In addition, I am inclined to the view that, with such notice at the time of 
the issuance of the policy, denial of liability, when the proofs of loss were pre- 
sented, on a ground not including breach of the gasoline clause, constituted a 
waiver of the right to defend on that ground. 

[18] Libelant by brief requests additional findings that the original form of 
the policy was supplemented by various specified riders. I do not think the rule 
makes this necessary. The riders were parts of the policy, were so treated in the 
pleadings, and were so regarded by the parties during the course of the trial as 
well as in the briefs. 

As I read the coinsurance clause, upon the facts in evidence, there should 
be no reduction below $10,000 in the amount recoverable. If, however, the parties 
desire further hearing on the point, they may submit memoranda or present 
the matter orally at a time to be arranged. 

Accordingly, a decree may be taken for libelant in conformity with the tenta- 
tive view I expressed at the trial. 
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UNITED STATES FIDELITY & GUARANTY CO. v. McCARTHY. No. 8903. 
Circuit Court of Appeals, Kighth Circuit. May 7, 1931. 
Rehearing Denied June 18, 1931. 
50 Federal Reporter (2d) 2. 
1. INSURANCE. 

“Total disability” provision in accident policy held not to limit recovery to 
cases of coma or complete helplessness. 

Accident insurance policy provided that if accidental injury “shall 
cause continuous total disability, and prevent the insured from date of 
accident, from performing any and every duty pertaining to his occupa- 
tion, the company will pay him the weekly accident indemnity above 
specified, for the period of such disability.” 

(For other cases, see Insurance, Dec. Dig. § 524.) 

2. INSURANCE. 

Total disability provision in accident policy held not to preclude recovery 
where insured recovered sufficiently to follow some occupation other than speci- 
fied. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

3. INSURANCE. 

In surgeon’s action for total disability benefits under accident policy, in- 
structions on subject of continuous “total disability” held to correctly state law. 

Instructions in substance told jury that “told disability, * * * means 
inability to do all substantial and material acts necessary to be done in 
carrying on plaintiff's occupation of surgical practice, as distinguished 
from trivial or incidental acts. It means an inability to perform all the 
duties necessary to the practical prosecution of said occupation.” Instruc- 
tions further told jury that they would be warranted in finding that 
plaintiff was totally disabled within the terms of the policy if they found 
that “plaintiff can perform some trivial, incidental acts connected with the 
practice of surgery, but is unable to perform any and every material and 
substantial act in the practical prosecution of the practice of surgery. 

* * *?? 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

4. INSURANCE. 

In surgeon’s action for benefits under total disability provision of accident 
policy, refusing defendant’s instructions on partial disability, Aeld not error. 

The action was brought by the plaintiff only on the total disability 
provision of the accident policy, and the only issue involved in the case 
was the total disability of the plaintiff vel non under such provision. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

Gardner, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Southern Dist- 
rict of Iowa; Charles A. Dewey, Judge. 

Suit by Dr. Wilton McCarthy against the United States Fidelity & Guaranty 
Company. Judgment for the plaintiff, and the defendant appeals. 

\ffirmed 

James C. Davis, of Des Moines, Iowa (Jesse A. Miller, of Des Moines, Iowa, 
on the brief), for appellant 

W. B. Sloan, of Des Moines, Iowa (W. C. Strock and C. S. Bradshaw, both 
of Des Moines, Iowa, on the brief), for appellee. 

Before Stone and Gardner, Circuit Judges, and Woodrough, District Judge. 

WooprouGcH, District Judge. 

This suit was brought by Dr. Wilton McCarthy, a surgeon of Des Moines, 
for recovery upon an accident insurance policy issued to him by the United 
States Fidelity & Guaranty Company. The doctor sustained accidental injuries 
on the 6th day of December, 1922, and claims that the injuries so received re- 
sulted in continuous total disability. The insuring company admits the issu- | 
ance of the policy, that it was in full force on the 6th day of December, 1922, 
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and that the doctor did sustain accidental injuries on that date, but it denies 
continuous total disability. It paid him the weekly indemnity specified for total 
disability for the first year after the accident. It then refused to pay further, 
and the doctor sued and recovered as for total disability for the period from 
December 6, 1923, to October 22, 1925. The company paid the judgment. There- 
after the doctor brought this suit claiming further continuous total disability 
from October 22, 1925, up to November 7, 1929. The injury occasioned by the 
accident was to the doctor’s right hand, and it appearing on the trial beyond 
dispute that the hand was no better than it had been, the doctor contended that 
the issue as to whether he was totally disabled was the same issue that had been 
tried between himself and the company in the first suit, and that it was settled 
in his favor by that judgment. He also contended that on the whole evidence 
every fact essential to his recovery had been so established that reasonable minds 
could not differ as to his right to recover. The trial court sustained his motion 
to direct a verdict for him on these grounds, and the company appealed from 
the judgment on the directed verdict. On the appeal, 33 F. (2d) 7, 12, 70 A. L. 
R. 1447, this court held that it was established by the judgment in the first suit 
that the doctor, “during the period of time for which indemnity was sought, and 
at the termination thereof, did, by reason of the injury to his hand, suffer total 
disability under the terms of the policy; that is, was unable to perform any and 
every duty pertaining to his occupation as a surgeon.” It held further, however, 
that “the ultimate fact in the previous suit as to disability was total disability 
during the period for which indemnity was sought. The ultimate fact hére is 
total disability for an entirely separate and definite period of time. That ques- 
tion was not an issue, and could not have been litigated in the former action. 
Each case stands upon its own bottom.” This court then turned to the ques- 
tion of the evidence on the matter of total disabiliy and held that it did not 
justify a directed verdict for either the doctor or the company, but presented 
“peculiarly fact questions for a jury.” The case was therefore reversed and 
tried again and the question whether there was total disability during the period 
covered by the suit was submitted to the jury. There was a verdict in the doc- 
tor’s favor, and from the judgment thereon the company prosecutes this appeal 
presenting assignments of error too numerous to discuss in detail. 

Aside from the loss of one of his eyes in another accident, and the injury 
to his right hand involved in this case, the doctor enjoys good health so that 
the payment to him of $250 a week is, and apparently will be, a much greater 
burden on the company than if he had been killed or had suffered loss of limbs. 
The company in its brief before us computes that it may have to pay the doctor 
some $280,000 if we sustain the judgment and the doctor lives out his expectancy. 
But on this phase of the case we feel bound by what this court said on the 
former appeal. It “is of no moment * * * and is not material in this case. 
* * * Tt [the company] so wrote the contract.” 

Neither are any of the assignments relating to the trial court’s refusal to 
take the case away from the jury to be sustained. There is no claim that there 
was any new evidence on the second trial of a character to justify the trial 
court in departing from the explicit holding of this court that the questions were 
fact questions for a jury. There was no dispute about the issuance of the policy 
by the company nor that the policy was in full force on December 6, 1922, nor 
that the doctor sustained accidental injury within the coverage of the policy on 
that date, nor that the injuries so sustained occasioned some disability. There 
was no dispute that the copy of the policy and the application therefor attached 
to the doctor’s petition as an exhibit were true copies, nor that notice had been 
given. Nor was there any substantial dispute as to the condition of the doctor’s 
right hand occasioned by the accident. The only question left in the case after 
the first appeal to this court was as to the extent of the disability during the 
particular period, and whether it was continuously total within the meaning of 
the provisions of the policy relied on. 


Those the doctor relies on are as follow: His application (expressly made 
a part of the policy) states: “I am with self—surgeon (only)”; “My occupation 
is surgical practice”; “The duties of my occupation are fully described as follows: 
Surgeon (only,” and the policy says “United States Fidelity & Guaranty Com- 
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pany * * * does hereby insure Wilton McCarthy * * * by occupation Surgical 
Practice * * * for a weekly accident indemnity of two hundred fifty dollars, 
* * * Schedule II. Total loss of time. Or, if such injury * * * shall cause continu- 
ous total disability, and prevent the insured from date of accident, from performing 
any and every duty pertaining to his occupation, the Company will pay him the 
weekly accident indemnity above specified, for the period of such disability.” 

On the trial from which this appeal is taken the doctor swore as to the 
direct result of his accidental injury that there was no sensation left in the 
major part of his right hand, and only the little finger and half of the palm of 
the hand were really useful so that he could not properly diagnose by two hand- 
ed palpation nor use the instruments whose use is necessary in surgical practice. 
That although he had submitted to five operations and long courses of treatment 
in the attempt to recover the use of the hand, and to fit himself for surgical 
practice, the hand had become no better, but worse. He described what his 
occupation in “surgical practice,” “by himself,” “surgeon (only),” had been for 
more than nineteen years before the accidental injury, and declared that he 
was and had been rendered totally unable to go on with it. He said that he un- 
derstood too well what the responsibilities of a surgeon are to go back to his 
office and take his place there. That “you have to deal with life’ and he felt 
all the time, knowing his physical incompetency, that it would be criminal and 
malpractice for him to attempt to practice surgery. Five of his professional 
friends corroborated him in practically all of his testimony, and undoubtedly 
a prima facie case was made. ; ‘ 

The theory of the defense is very greatly elaborated by learned and able 
counsel for the company in its pleadings, testimony, numerous requests for in- 
structions and requests for special findings, assignments of error and forceful 
arguments. A principal complaint here is that the theory of defense was not 
fairly submitted to the jury by the trial court. 

Admittedly it had to be boiled down for submission to a jury. So analyzing 
the mass to define the theory we find that it proceeds from the obvious fact 
that the performance of the duties of every professional occupation includes and 
presupposes in the professional the exercise of many trained and developed 
powers. Conspicuously every such occupation includes the duties skillfully to 
observe, to estimate, to apprehend and to prepare for conditions and to consult 
with others about them and to resolve upon them preceding, accompanying and 
following professional action. And in all the professions there are specialists. 
There are theologians who do not preach, lawyers who try no cases, doctors 
who administer no potions and surgeons who never incise. Observing that sur- 
gical practice in no wise differs from all professional occupations in this general 
aspect, defendant centered upon a certain number of such incidents of the sur- 
gical practice, like diagnosis, consultation, pre-operating and post-operating at- 
tention and so forth, and developed that cripples could do those things and 
some other things and make a living at it, and it contended that the doctor 
could likewise. By agreement between the parties the doctor called five wit- 
nesses besides himself, and so did the company. All of the company’s witnesses 
were crippled, some worse than the doctor, and all professed to be successfully 
engaged in surgical practice, some phase thereof, and all of them agreed that 
surgical practice could be carried on by one unable to use instruments. These 
witnesses contradicted the plaintiff’s witnesses as to what the description, “sur- 
gical practice,” covered, implying that it did not necessarily include the ability 
to use surgical instruments or to operate with them on human beings. It was 
a fair defense and no impropriety is charged in the conduct of it. But how- 
ever elaborated the defense remained as Seenciaiie epitomized in defendants’ 
answer, “that by reason of the ability of the plaintiff to do and perform many 
of the duties hereinabove detailed, and many other duties pertaining to the oc- 
cupation of surgical practice, the plaintiff is not entitled to recover.” 

The trial court reviewed before the jury categorically all the claims set up 
in the answer as to what the doctor could do in the way of carrying on his 
occupation, and the denial of total disability by the company, and its grounds 
for such denial, and correctly put the burden on the doctor to show his claimed 
continuous disability during the period involved within the meaning of the policy 
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provisions. As to the meaning of those provisions covering total disability, the 
instruction was, “Total disability, within the terms of the insurance contract in 
this case, means inability to do all subsantial and material acts necessary to be 
done in carrying on plaintiff's occupation of surgical practice as distinguished 
from trivial or incidental acts. It means an inability to perfarm all the duties 
necessary to the practical prosecution of said occupation.” In giving this in- 
struction the trial court was not moved to use the verbiage because it is par- 
ticularly choice but solely because another trial court had used the same language 
and it had been carefully considered and found sufficient by the Court of 
Appeals in the District of Columbia in Metropolitan Life v. Bovello, 56 App. 
D. C. 275, 12 F. (2d) 810, 51 A. L. R. 1040. The court also instructed: 

“Tf you find that the plaintiff can perform some trivial, incidental acts con- 
nected with the practice of surgery, but is unable to perform any and every 
material and substantial act in the practical prosecution of the practice of sur- 
gery, you would be warranted in finding that he was totally disabled within the 
terms of the contract in this case. On the other hand, if you find there are any 
substantial and material acts necessary to be done in carrying on such occupa- 
tion which the plaintiff could perform during the period in controversy in this 
suit, then you would not be warranted in finding a total disability within the 
meaning of the contract of insurance. * * * 

“If you find that he was able to perform during this time any of the sub- 
stantial and material duties of his business and occupation as a surgeon, that 
is, all this time during this period that he was able to do—some of the time dur- 
ing all this time he was able to perform any duty, any material and substantial 
duty pertaining to the practice of surgery, then you must, of course. return a 
verdict for the defendant.” 

Instructions added in colloquy with counsel before the jury added to the 
clear definition of the issues and the defense as follows: 

“Mr. Davis: The defendant asks the Court to instruct the jury on the propo- 
sition of partial disability, as defined in the contract; and that even if they 
find that the plaintiff was permanently injured, but that the disability resulting 
from the injury was partial only that there could be no recovery in this case 

“The Court: I have certainly instructed the jury as to that: that they find, 
before the plaintiff can recover, that he is unable to perform any of the material 
and substantial duties of the practice of surgery. * * * 

“Judge Bradshaw: The question in this suit is whether or not he is totally 
disabled. 

“The Court: I think so. 

“Mr. Davis: And if he is only partially disabled he can not recover. 

“The Court: Yes: We will put that in. If he is only partially disabled he 
could perform part of the duties of his occupation and part of them he couldn’t. 
Certainly before he can recover he must be unable to perform any of the sub- 
stantial and material duties of the surgical practice.” 

The court made no attempt to detail all of the duties of the occupation nor 
to fix as a matter of law which were necessary or which could be left out. He 
defined the issue and stated the law and submitted the determination to the jury. 

[1-3] Such accident policy provisions have been before the courts time out of 
mind. It has always been obvious that an absurdly literal construction could be put 
upon such words as “any and every duty pertaining to my occupation” which 
would reduce the coverage for total disability to the states of coma or absolute 
mental and physical helplessness. But the fact that money is paid and accepted 
for accident insurance under these policies compels attributing good faith to 
the parties and a construction of the words used in the policy conformable to 
an honest intention to indemnify against total inability to practically carry on 
the occupation specified. The opinion of this court on the former appeal assumed 
some such reasonable construction or it would have approved an instructed ver- 
dict for the company. It appears as plainly on that appeal as it does now that 
the doctor’s injuries were to his hand only and that the doctor’s health was good 
save for the lost eye and the crippled right hand. Accordingly it must be deemed 
well and firmly settled that such total disability provisions of any accident policy 
as here presented do not limit recovery to cases of coma or complete helpless- 
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ness, nor is recovery precluded because the insured gets well enough to follow 
some other occupation than the one covered by the policy. The trial court cor- 
rectly stated the defense and the law in its instructions. Metropolitan Life Ins. 
Co. v. Bovello, 56 App. D. C. 275, 12 F. (2d) 810, 51 A. L. R. 1040; Standard Ac- 
cident Ins. Co. v. Bittle (C. C. A.) 36 F. (2d) 152; 41 A. L. R. 1376; 51 A. L. R. 
1048. 

[4] The company’s requests for instructions and special findings reflect that 
the company wanted the trial court to split up the issue of total disability and 
find or have the jury find specially as to things the doctor could or could not 
do pertaining to his vocation, and it complains here because the trial court re- 
fused all such requests. It recurs constantly in its argument to the partial 
disability clause of the policy which contains the words, “one or more duties per- 
taining to the occupation,” and argues that the two clauses may be read to- 
gether to its benefit. The clause is as follows: “Partial Loss of Time. Or if 
such injury shall from the date of the accident or immediately following total 
disability, prevent the insured from performing one or more material duties per- 
taining to his occupation. * * *’ Obviously the words of this clause, “prevent 
the insured from performing one or more material duties,” like the words of 
the other clause, “prevent the insured from performing any and every duty,” 
could be absurdly construed to describe a state of helplessness. In a strained 
sense one flat on his back unable to move is merely “prevented from performing” 
more duties pertaining to his occupation than the lone duty of thinking about 
it. But the same assumption of good faith in the parties prohibits the construc- 
tion, and the courts construe the clause as consistent with honest intention to 
indemnify against partial disability. Each of the clauses, however, covers com- 
pletely its subject-matter. To try to commingle them produces only incoherency. 
The doctor sued on the total disability provisions, tendered his proof thereon, 
and the court rightly held that the only issue was total disability vel non under 
these provisions. There was no error in refusing to split upon the “one or more 
duties” referred to in the other clause, nor did that clause throw light upon or 
qualify the meaning of the total disability clause settled and established by the 
courts in such cases. 

[5] Compliant is made that an expert witness was permitted to express his 
opinion on the ultimate issue whether Doctor McCarthy was able to do surgery. 
All of the reasons upon which the opinion was predicated were fully disclosed 
by the witness, and if technically objectionable the questions and answers were 
entirely without prejudice to the company. It was perfectly manifest to the 
jury that it was the opinion of the doctor and all of his witnesses that he could 
not carry on his surgical practice by reason of being totally disabled from doing 
so and that the company’s doctors were of the contrary opinion. The testimony 
could not have prejudiced the company. U. S. v. Phillips, 44 F. (2d) 689 (8 C. 
CAL). 

Appellant also claims that it took exceptions to a definition of surgery given 
by the court. The definition was right, and not excepted to. The colloquy was 
as follows: 

“Mr. Davis: If the Court please, the defendant excepts to the definition of 
surgical practice, limiting it solely to mechanical appliances, as too limited in 
its character, not sufficiently broad. 

“Court: I didn’t limit it to mechanical appliances. 

“Mr. Davis: Well, I don’t think the definition was quite broad enough, if 
Your Honor please, and the definition was limited to ‘surgery’ instead of ‘sur- 
gical practice’ as used in the contract. 

“Court: I was defining the word ‘surgery.’ I didn’t define the words ‘sur- 
gical practice.’ 

“Mr. Davis: Defendant excepts. We believe the court should give a defini- 
tion of ‘surgical practice’ as a broader proposition than mere mechanical appli- 
ances and including the material duties of surgical practice.” 

It is clear that what was wanted by defendant was a definition of “surgical 
practice,” not “surgery” and that no error in the definition of “surgery” was 
called to the court’s attention. As to surgical practice the court told the jury 
that “they (the company) claimed that the doctor here was insured in his prac- 
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tice of surgery and that the practice of surgery is a little broader than surgery 
itself. That, gentlemen, is a fact question for you to decide under all the evi- 
dence in the case, as you have heretofore been told.” The assignment should 
not be sustained. 

[6, 7] Complaint is made that the trial court said nothing to the jury about 
the duty of the doctor to use good faith in trying to practice surgery. It is 
sufficient to note that no charge of bad faith in this regard was charged in the 
company’s answer and no issue tendered on the subject. A request for instruc- 
tion on the matter was included among some twenty-five handed to the court 
on the trial but there was no error in confining the instructions to the issues 
made up. Nor could there have been any prejudice from the omission. Whether 
the doctor was malingering or actually disabled was before the jury every mom- 
ent of the trial. The jury must have believed that the doctor could not prac- 
tice surgery if he tried. The word “disabled” carries that implication clearly 
and unequivocally. To couch the same thought in the terms of duty adds words 
but no substance. 

On the whole case it is evident that reasonable minds may well differ as to 
whether a man of Doctor McCarthy’s physical and mental vigor has been totally 
disabled for surgical practice. But it has been settled by the jury upon a fair 
trial most ably contested by counsel on both sides. 

The judgment is affirmed. 

Gardner, Circuit Judge, dissents. 





PACIFIC MUT. LIFE INS. CO. v. STRANGE. 6 Div. 813. 
Supreme Court of Alabama. May 21, 1931. 
Rehearing Granted June 18, 1931. 
135 Southern Reporter 477. 
4, INSURANCE. 

Where health policy was incontestable from date of issuance, except for non- 
payment of premiums, insurer could not maintain suit in equity to cancel policy 
for fraud in procuring its issuance. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

5. INSURANCE. 

Incontestable clause of life policy held not to violate statute prohibiting agree- 
ment to shorten statute of limitations (Code 1923, § 8951). 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 

\ppeal from Circuit Court, Jefferson County; Wm. M. Walker, Judge. 

Bill to cancel a policy of insurance by the Pacific Mutual Life Insurance Com- 
pany of California against George Howell Strange. From a decree sustaining a 
demurrer to the bill and dismissing it, complainant appeals. 

\ffirmed in part, reversed in part, and remanded on rehearing. 

London, Yancey & Brower and Jim C. Smith, all of Birmingham, for appell- 
ant. 

Harsh & Harsh, of Birmingham, for appellee. 

Foster, J. 

The bill in this case was filed by an insurer to rescind and cancel for fraud 
a health certificate of insurance against total permanent disability. The policy 
was dated November 25, 1929. The bill was filed May 20, 1930, and averred the pay- 
ment of only the initial annual premium, the amount of which, with interest, was 
paid into court upon the filing of the bill. The policy is alleged to contain a clause 
by which “it was non-cancellable for a period of to-wit nineteen years from date 
of issuance thereof except for the non-payment of premiums.” The bill alleges 
fraudulent misrepresentations with the actual intent to deceive, in relation 


to 
matter which increased the risk of loss. 


[1] An insurer as a general rule may file suit in equity to cancel a policy of 
insurance for fraud in procuring its issuance, if promptly done and customary 
terms and conditions are met, and no suit is pending at law in which the defense 
is available. 32 Corpus Juris 1268; 5 Cooley’s Briefs on Ins. 4721, et seq. 

[2, 3] In respect to contracts generally, it is also said that this is true, not- 
withstanding any provision in it to the contrary. For, if the contract was pro- 
cured by fraud there is nothing in it of a binding nature. Fay & Egan Co. v. 
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Independent Lumber Co., 178 Ala. 166, 59 So. 470; Alabama Mach. & Supply Co. 
v. Caffey, 213 Ala. 260, 104 So. 509; Brenard Mfg. Co. v. Pearson, 213 Ala. 675, 
106 So. 171. 


[4] But as applied to the incontestable clause of an insurance policy, alleged 
to have been procured by fraud, there has been some apparent modification of 
this rule by the authorities. In such cases they generally hold that if the clause 
makes the policy incontestable for any cause (except nonpayment of premiums) 
for a definite period, which is not unreasonably short, it is not against public 
policy, and is sometimes treated as constituting a short statute of limitations in 
favor of insured. The purpose of this is to fix a limited time in which the in- 
surer must ascertain the truth of the representations made, and is thereafter 
bound by the contract, notwithstanding the undiscovered fraud. 5 Cooley’s Briefs 
on Ins. p. 4483; 37 Corpus Juris 544; 6 A. L. R. 453 et seq.; 13 A. L. R. 675; 35 
A. L. R. 1492. Many cases are cited in the notes, not necessary here to repeat 
and there seems to be no conflict on this point. This is also the rule in the fed- 
eral courts. New York L. Ins. Co. v. McCarthy (C. C. A.) 22 F.(2d) 241; Jef- 
ferson Standard Life Ins. Co. v. McIntyre -(C. C. A.) 294 F. 886 (one case was 
before Walker, Bryan and Foster, and one case was before Judges Walker, Bry- 
an and Grubb). 

But when the incontestable clause is recited to be operative from the date of 
the issuance of the policy, there is a sharp conflict of authority on the subject of 
its effect in preventing a claim by the insurer that the contract was procured by 
fraud. The arguments are substantially as follows. Those upholding the contract 
against such attack call attention to the fact that the clause was written by the 
insurer in its Own terms, by which the public are induced to enter into such con- 
tracts upon the assurance that, after the insurer has accepted the risk, the validity 
of the contract is fixed; that the insurer has an unlimited time before the risk is 
accepted in which to investigate the facts, and it can do so before as well as after 
the policy is issued, and is based upon information provided in the answers of the 
applicant. The insurer in such a policy should, and doubtless does, anticipate de- 
ceit and sets to work through its own processes by exhaustive and ex parte meth- 
ods to discover it. When this has been concluded, and it is satisfied, and announ- 
ces its satisfaction and willingness to bind itself to that effect, no subsequently 
discovered fraud, nor any other circumstance should avoid the policy, except non- 
payment of premiums. The cases taking this view: McKendree yv. So. States L. 
Ins. Co, 112 S$. C. 335, 99 S. E. 806: Duvall v. National L. Ins. Co. of Montana, 
28 Idaho, 356, 154 P. 632, L. R. A. 1917E, 333, Ann. Cas. 1917E, 1112; Union Cent. 
Life Ins. Co. v. Fox, 106 Tenn. 347, 61 S. W. 62, 82 Am. St. Rep. 885; Patterson 

Natural Premium Mut. L. Ins. Co., 100 Wis. 118, 75 N. W. 980, 42 L. R. A. 
253, 69 Am. St. Rep. 899; 6 A. L. R. 454; 37 C. J. 544. 

The cases to the contrary proceed upon the theory that a contract procured by 
fraud is not a contract in any of its terms, and that the law implies that the in- 
surer intended to reserve to himself the right to show that on that ground the 
contract is void, and that public policy will not permit one to secure the benefits 
of a contract which he procured by misrepresentations of a material nature, with 
the actual intent to deceive, for every feature and clause of the contract is by 
such method set at naught. The cases are Massachusetts Benefit Life Ass’n v. 
Robinson, 104 Ga. 256, 30 S. E. 918, 42 L. R. A. 261; New York Life Ins. Co. v. 
Hardison, 199 Mass. 190, 85 N. E. 410, 127 Am. St. Rep. 478; Reagan vy. Union 
Mut. Life Ins. Co., 189 Mass. 555, 76 N. E. 217, 2 L. R. A. (N. S.) 821, 109 Am. 
St. Rep. 659, 4 Ann. Cas. 362: Welch v. Union Cent. Life Ins. Co., 108 Iowa, 224, 
78 N. W. 853, 50 L. R. A. 774; New York Life Ins. Co. v. Manning, 156 App. 
Div. 818, 124 N. Y. S. 775, 142 N. Y. S. 1132: New York Life Ins. Co. v. Wea- 
ver, 114 Ky. 295, 70 S. W. 628; 6 A. L. R. 455, 456; 37 C. J. 544. 

Theory of such cases is the same as that which we have applied to contracts 
generally, as we heretofore mentioned. But in such cases there was no proposal 
on the part of one of the parties to investigate to his satisfaction the subject 
about which the fraud related, and at the end of such investigation to make a 
solemn contract not to avoid it. If one can contract to be bound after a year, 
or two years, why not after such unlimited time as he wishes before entering 
into the contract? If the insurer wishes a year before making the contract, it 
takes that much time. All the authorities seem to agree that the insurer may 
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bind itself by fixing a reasonable, definite time after the issuance of the policy, 
usually one or two years, though it develops that there was fraud in procuring 
it, which was not discovered in the stipulated period. Such a provision, we think 
is subject to the same comments applicable when it is incontestable from the date 
of issuance; viz., that it should be avoided as other features of a contract pro- 
cured by fraud, and should have no more force or effect; that the insured is pro- 
fiting by his own misconduct by which the insurer is defrauded, and of which it 
had no notice within the stipulated period. Yet the insurer cannot set up the 
fraud after such period. 

We think the same reasons which uphold such a contract, though fraudulent- 
ly procured, should do so when the insurer has allowed itself all the time it de- 
sires to ascertain the facts before making the contract, by which it expressly 
agrees and undertakes to bind itself against the right of revocation for any cause. 
We prefer to put ourselves in line with such view and hold the incontestable 
clause binding on the insurer against fraud, whether incontestable from issuance, 
or from some date thereafter, when fraud is not excepted in its terms. 

The decree of the circuit court expressed this view, and it is affirmed. 

Affirmed. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 

On Rehearing. 

Foster, J. 

It has been pointed out in several cases that the term sometimes employed in 
connection with an incontestable clause, that it is a short statute of limitations, is 
not intended in the sense in which such a statute fixes the time after which a suit 
is barred. But as said in one case, the sole question in respect to such a clause is, 
“Does the stipulation of the policy in question preclude appellant from making 
the defense set up in the answer? * * * It is incontestability of the policy, and 
not the limitation, that bars the defense. The parties * * * did not substitute a 
shorter period of limitation for that provided by the statute. The stipulation has 
no reference to limitation, but to a waiver by the insurer of the right of defense 
on the ground of fraud that may have been practiced by the insured in obtaining 
the policy, in consideration of the latter's making payment of premiums as _ re- 
quired by the policy; the time for the policy to become incontestable being fixed 

* to give the insurer time to satisfy itself that no fraud was committed by the 
insured.” Citizens’ Life Ins. Co. v. McClure, 138 Ky. 147, 127 S. W. 749, 27 L. 
Rk. A. (N. S.) 1026, quoted in Metropolitan Life Ins. Co. v. Peeler, 71 Okl. 238, 
176 P. 939, 943, 6 A. L. R. 441, 447, 448 

Other cases hold that an incontestable clause after a certain date is not of 
the character of a limitation by agreement upon the time in which a suit may be 
begun contrary to statute prohibiting agreements shortening the statute of limita- 
tions. Priest v. Kansas City Life Ins. Co., 119 Kan. 23, 237 P. 938, 941, 41 A. L. 
R. 1100; Humpston v. State Mut. Life Assur. Co., 148 Tenn. 439, 256 S. W. 438, 
445, 31 A. L. R. 78. Quoting from Priest v. Kansas City Life Ins. Co., supra, 
“It is competent for the insurance company to agree that its liability on the policy 
shall be absolute from the beginning, notwithstanding any intentionally false 
statements that may have heen made in the application. An agreement that the 
policy shall be incontestable after a certain time is substantially the same thing, 
with a condition or qualification incorporated allowing time for fuller investiga- 
tion and inquiry.” 

Our cases treat such a clause as “not an assurance against crime but an as- 
surance against the hazard of litigation.” United Order of G. Cross v. Overton, 
203 Ala. 335, 83 So. 59, 13 A. L. R. 672; Supreme Lodge, etc., v. Overton, 203 Ala. 
193, 82 So. 443, 16 A. L. R. 649; Mutual Life Ins. Co. v. Lovejoy, 201 Ala. 337, 
87 So. 299, L. R. A. 1918D, 860; Independent Life Ins. Co. v. Carroll (Ala. Sup.) 
130 So. 402. 

[5] We cannot agree with the contention that an incontestable clause, such as 
we are considering, violates section 8951, Code, which prohibits an agreement to 
shorten the statute of limitations. 

Our attention is called to paragraph four of the bill, which alleges that the 
application for insurance was attached to, and made a part of, the policy, and 
contained the statement and agreement that if the answers to inquiries set out 
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in it were false, with the intent to deceive and materially affect the risk, it would 
bar the right to recover under the contract of insurance. 

The original bill and the amendment allege that a copy of the policy is attach- 
ed, but this is not in fact done, nor does it otherwise appear. The amendment 
alleges that the policy contains a clause which is copied in the original opinion. 
It therefore appears that there is confusion or inconsistency in the allegation as 
to whether the policy reserves the right to contest or cancel for fraud. The 
original bill alleges that the policy contains a clause whereby it is incontestable 
and noncancellable after a year from date of issuance, except for nonpayment of 
premiums. The amendment strikes out that allegation and avers that the policy 
makes it noncancellable from date of issuance, ete. 

[6, 7] We must construe the bill most strongly against the complainant on de- 
murrer. So construed, and without an allegation that the noncancellable clause 
is modified by the terms of the application, or otherwise, so as to reserve fraud 
as a cause for cancellation, we think that we correctly construed the policy as 
pleaded in the bill. But on account of the apparent confusion and the absence of 
a copy of the policy as a part of the bill, which might clear this confusion, our 
judgment now is that complainant should not be entirely cut off from presenting 
its case in its true aspect; that is, to plead the contract of insurance in its entire 
effect, including the application, if it is a part of the contract, so as to make clear 
its terms. For that purpose we think that feature of the decree of the circuit 
court which dismisses the bill should be reversed, but affirmed to the extent that 
the demurrers were sustained for the reasons assigned in our opinion. 

The application for rehearing is therefore granted, and the decree of the cir- 
cuit court is affirmed to the extent that the demurrers were sustained, and re- 
versed to the extent that the bill was dismissed, and remanded for further pro- 
ceedings. 

Affirmed in part, reversed in part, and remanded. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 





WOOD v. INDUSTRIAL LIFE & HEALTH INS. CO. 6 Div. 953. 


Supreme Court of Alabama. June 27, 1931. 


135 Southern Reporter 583. 
1. INSURANCE. 

Provision of health and accident policy requiring insured to submit to ex- 
amination by physician selected by insurer held valid. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

\ppeal from Circuit Court, Jefferson County; Roger Snyder, Judge. 

Action on a policy of insurance by Annie Belle Wood against the Industrial 
Life & Health Insurance Company. From a judgment of nonsuit, plaintiff ap- 
peals. Transferred from the Court of Appeals. 

\ffirmed. 

The complaint claims “the sum of Seven ($7.00) dollars due on a_ policy 
whereby the defendant * * * agreed to pay plaintiff a weekly indemnity of 
$7.00, provided that the plaintiff should be disabled or sick for seven consecutive 
days, and plaintiff avers that she was sick and disabled for seven days * * * 
of which the defendant has had notice. * * *” 

Defendant by plea set up that the policy in suit provided as follows: “The 
Company shall have the right, at its option, to cause the insured to be examined 
by such physician or surgeon as may he selected by the Company to determine 
the validity of any claim hereunder, and the insured shall submit to such ex- 
amination at any and all reasonable hours, and in event of the failure or refusal 
of insured to submit to such examination, all liability of the Company hereunder 
shall cease until such time as insured shall give notice in writing at the home 
office of the Company of his willingness to submit to such examination and no 
benefits shall be payable for the period from the date of such refusal to the 
date of receipt of such written notice.” 

It is averred in the plea that defendant “notified the plaintiff that a medical 
examination by the defendant’s physician was desired to determine the validity 
of plaintiff's claim and that defendant’s agent, a reputable physician, following 
such notice, presented himself to plaintiff at a reasonable time and the plaintiff 
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refused to submit to an examination by said physician. Wherefore defendant 
says that plaintiff should not recover in this suit.” 

The demurrer takes the points, among others, that “said plea violates plain- 
tiff’s right to personal liberty and to be examined and treated by a physician 
of her own selection.” 

The trial court overruled the demurrer to the plea, whereupon plaintiff took 
a nonsuit and appeals. 

Hiram Wood, of Birmingham, for appellant. 

J. Edgar Bowron, of Birmingham, for appellee. 

Foster, J. 

[1] The right of the insurer in health and accident insurance, in compliance 
with a stipulation to that effect, to cause the insured to be examined by a physi- 
cian to be selected by the insurer, is recognized by the authorities as within the 
power of the parties thus to contract. 33 C. J. 20, § 671; 14 R. C. L. 1343, § 
514; 5 Joyce on Ins. (2d Ed.) 5813, § 3491-a; 29 C. J. 282, § 8; Rocci v. Mass. 
Accident Co., 226 Mass. 545, 116 N. E. 477; Tompkins v. Pac. Mut. Life Ins. 
Co., 53 W. Va. 479, 44 S. E. 439, 62 L. R. A. 489, 97 Am. St. Rep. 1006. 

It has not been thought that such an agreement is beyond the power of the 
parties to bind themselves. This court has held that the circumstances may jus- 
tify a personal examination of plaintiff under supervision of the court in civil 
actions for personal injuries resulting from a tort. Ala. Great So. R. R. Co. 
v. Hill, 90 Ala. 71, 8 So. 90,9 L. R. A. 442, 24 Am. St. Rep. 764; Id., 93 Ala. 
514, 9 So. 722, 30 Am. St. Rep. 65. 

[2] The privilege of refusing to give evidence only applies to criminal pro- 
secutions against the witness or of a nature which tends to incriminate him, 
and not otherwise in civil cases, though the damages are punitive. Ex parte 
Pepper, 185 Ala. 284, 64 So. 112; So. Rwy. Co. v. Bush, 122 Ala. 470, 26 So. 
168. 

There is no infringement of any constitutional right to which our attention 
is directed by an enforcement of the contract stipulations set up in the plea in 
this case. There was no error in overruling demurrer to such plea. 

No other question is presented, and the judgment is affirmed. 

Affirmed. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


ZOHNER v. SIERRA NEVADA LIFE & CASUALTY CO. Civ. 7841. 
District Court of Appeal, First District, Division 2, California. May 11, 1931. 
299 Pacific Reporter 749. 

1. INSURANCE. x 
In action on accident policy, evidence /icld sufficient to show injuries were 
incurred by “wrecking” of automobile. 

While there was no eyewitness to accident, uncontradicted evidence 
showed that automobile had run into stone pillar at street intersection; 
pillar having been moved a few inches in crash. There were skid marks 
running up to pillar, and automobile was towed to garage after accident, 
and witness residing near scene of accident testified that she heard a 
“large crash’ while on second floor of her home. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
2. INSURANCE. a 
To constitute “wrecking” within accident policy, it was unnecessary that auto- 
mobile be totally destroyed or rendered entirely incapable of use. 
(For other cases, see Insurance, Dec. Dig. § 451[1].) 
3. INSURANCE. 
In action on accident policy, evidence that deceased motorist was unconscious 
over five minutes after accident held sufficient to show deceased was injured. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 
8. INSURANCE. 


On issue of alleged violation of law, in action on accident policy, deceased 
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motorist was aided by presumptions of innocence and use of ordinary care (Code 
Civ. Proc. § 1963, subds. 1, 4). 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 
9. INSURANCE. 

In action on accident policy, burden held on insurer to bring case within ex- 
ceptions of policy excluding injuries sustained while violating law. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Appeal from Superior Court, City and County of San Francisco; W. A. 
Anderson, Judge. 

Action by Louesa Zohner, as administratrix of the estate of John E. Zohner, 
deceased,, against the Sierra Nevada Life & Casualty Company. From a judg- 
ment in favor of plaintiff, defendant appeals. 

Affirmed. 

Joseph Rafael, of San Francisco, for appellant. 

Anthony $. Devoto and Devoto & Richardson, all of San Francisco, for 
respondent. 

SPENCE, J. 


Plaintiff, as administratrix of the estate of the deceased, brought this action 
upon an accident policy. Judgment upon the verdict was entered in favor of plain- 
tiff upon a trial by jury, from which judgment defendant appeals. 

The policy, among other things, insured against death from bodily injuries 
effected through external, violent, and accidental means “by the wrecking of any 
private passenger motor-driven car (motorcycle not included), in which the in- 
sured is riding or driving, or by being accidentally thrown from such wrecked 
motor-driven car.” The complaint set forth all necessary allegations, including 
the allegations “that on or about the 5th day of October, 1927, at San Francisco, 
State of California, while said policy was in full force, the insured received per- 
sonal injuries through external, violent and accidental means, to-wit, by the 
wrecking of a private passenger motor driven car in which the insured was 
riding and/or driving;” and “that by reason of said injuries, and as a direct 
result thereof, the said insured died on or about the 17th day of October, 1927.” 
The amended answer contained no denials except a denial based upon lack of 
information or belief that the alleged injuries were received by the wrecking of 
a private passenger motor-driven car in which the insured was riding or driving. 
In addition it was alleged in the amended answer that the policy excluded in- 
juries, fatal or nonfatal, sustained while violating law, and it was further al- 
leged that the injuries were sustained while the insured was violating the law. 

Upon the trial apparently neither side was able to produce any eyewitness 
to the accident. A witness residing near the scene of the accident at Cerritos and 
Ocean avenues testified that between 8 and 9 o’clock on the evening of October 
5, she heard a “large crash” while she was on the second floor of her home. 
Upon looking out of her window she saw that an open touring car had run 
into a stone pillar at the southwest corner of the intersection and also saw an- 
other car proceeding easterly on Ocean avenue. She observed the front end of 
the first car near the pillar, the rear end on the street, and a man (the deceased) 
stretched out on the sidewalk about 10 or 12 feet from the car. Some five 
minutes later, after telephoning the police, she went to the scene. Two other 
people raised the deceased to the running board of the car, and went on, leaving 
the deceased with the witness. The deceased seemed dazed, and did not reply 
when spoken to. The witness held him on the running board to prevent him 
from falling until the officer arrived. He regained consciousness some minutes 
later. The deceased was then able to stand up and to speak, but he was taken 
to the station, as the officer did not think he looked just right. Later the de- 
ceased was released and returned home. On October 17 he died, and it was 
stipulated that “he died of a basal fracture of the skull and subdorsal injuries 
and spinal injuries.” The testimony further showed that there were skid marks 
running in a southwesterly direction up to the pillar. This was a large stone 
pillar, and it was moved a few inches westerly in the crash. The automobile was 
towed to a garage after the accident. 
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On this appeal appellant contends: First, that the evidence was insufficient 
to show that the injuries were incurred by the “wrecking” of the automobile; 
second, that there was no evidence of any injuries having been received by the 
insured in the accident; third, that the court erred in the admission of certain 
declarations of the assured after the accident; and, fourth, that the court erred 
in the instructions to the jury. 

[1, 2] In our opinion, the first and second contentions of appellant are with- 
out merit. They do not appear to have been urged upon the trial by motion for 
nonsuit or by requested instructions or otherwise. From the transcript it appears 
that the sole defense relied upon on the trial was that the injuries were sustained 
while deceased was violating the law. In his opening statement to the jury, 
counsel for appellant stated in his first sentence: “The defense in this action 
is based upon the fact that the insured was violating the law,” and later he 
stated: “Any defense set up by us is that the deceased was violating law.” The 
balance of the opening statement covered the terms of the policy relating to this 
defense and the allegations of the answer specifying the particulars in which 
it was claimed that the law was violated. In any event, we deem the evidence 
sufficient to show that the injuries were incurred by the “wrecking” of the auto- 
mobile. To constitute a “wrecking” within the meaning of the policy, it is not 
necessary that the car be totally destroyed or rendered entirely incapable of use. 
In Aurnhammer v. Brotherhood Acc. Co. 250 Mass. 563, 146 N. E. 47, 48, cited 
by appellant, it is said: “In ordinary speech an article is said to have been 
wrecked when it is disabled or seriously damaged, although it may not be totally 
destroyed or rendered incapable of use. A common use of the verb ‘to wreck’ 
is to destroy, disable, or seriously damage. The cvidence agreed to shows that 
the car was disabled, and in part, at least, was seriously damaged. * * * In 
our opinion the evidence shows that the front part of the car at least was 
wrecked, that there was a wrecking of the car; and that the plaintiff’s injuries 
resulted ‘directly to or in consequence of the wrecking of said car,’ within the 
terms of the policy.” It is true that in the present case there was no testimony 
of any eyewitness to the accident, and there was no direct evidence to show the 
condition of the automobile after the accident; but we believe that the uncon- 
tradicted evidence introduced showing the position of the car and of the de- 
ceased immediately after the accident, the skid marks, the noise made by the 
crash, the displacing of the large stone pillar, and the towing of the car from 
the scene of the accident, all leads to but one rational conclusion, to wit, that 
the injuries were incurred by the “wrecking” of the car. 

[3, 4] With regard to appellant’s second contention, the evidence showed 
without conflict that the deceased was unconscious for something in excess of 
five minutes after the accident. This was sufficient to show that deceased had been 
injured. Although there was no medical testimony showing the connection between 
the injuries and the death, this was unnecessary under the pleadings. By virtue 
of the absence of a denial, the allegation of the complaint to the effect “that 
by reason of said injuries and as a direct result thereof, the insured died on or 
about the 17th day of October, 1927,” was admitted. 


[5-10] This brings us to a consideration of the third contention made by 
appellant. It is claimed that the trial court erred in admitting a certain declara- 
tion of the deceased made after regaining consciousness to the effect that he 
turned out to avoid striking another another car. This testimony was inadmissible 
(Williams v. Southern Pacific Co., 133 Cal. 550, 65 P. 1100; Heckle v. Scuthern 
Pacific Co., 123 Cal. 441, 56 P. 56; Lissak v. Crocker Estate Co., 119 Cal. 442, 
51 P. 688); but we are still confronted with the question of whether the error 
in admitting this declaration requires a reversal. We have examined the entire 
record in an effort to determine this question. Appellant points out that the 
evidence showed that the car was against a pillar on the sidewalk on the left 
side of the street, and argues that “this fact standing alone necessarily showed 
that the insured was driving on the left side of the street, that he was driving 
on the sidewalk and that he was driving in a careless, reckless and negligent 
manner.” It is well settled that negligence or recklessness may not be inferred 
merely from the happening of the accident without some evidence of the manner 
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in which the accident occurred; and the mere fact that a car is driven upon the 
left side of the highway or across a sidewalk does not under all circumstances 
constitute a violation of law. California Vehicle Act, § 122 (St. 1923, p. 557); 
Hagenah v. Bidwell, 46 Cal. App. 556, 189 P. 799; Leiner v. Eng-Skell Co., 
104 Cal. App. 228, 285 P. 905. On this issue of alleged violation of law as made 
by the pleadings, respondent was aided by the presumption of innocence, and use 
of ordinary care on the part of deceased (section 1963, subds. 1 and 4, Code Civ. 
Proc.), and appellant failed to produce any testimony to throw light upon the 
cause of the accident or the manner of its happening. It is fundamental that the bur- 
den was upon appellant to show that the circumstances brought the case within 
the exception of the policy, and this burden appellant failed to meet. We there- 
fore conclude that the error in the admission of the declaration of the deceased 
was not prejudicial. 

[11] Appellant’s further contention relating to alleged error in the instructions 
is also without merit. On the trial, appellant conceded that its defense rested 
solely upon the theory that the deceased had violated the law. The trial court 
submitted the case to the jury upon this theory, and fully instructed the jury 
on the subject. The attack upon the instructions has nothing to do with this 
defense. It is based upon the fact that the court did not instruct the jury that 
respondent was required to prove that the death was caused by the “wrecking” 
of the automobile. Under the circumstances, it is a sufficient answer to point 
out that it does not appear that appellant requested any such instruction, but, 
in any event, the error, if any, cannot be considered as prejudicial for the reasons 
above stated. 

The judgment is affirmed. 

We concur: Nourse, P. J.; Sturtevant, J. 


DAVILLA v. LIBERTY LIFE INS. CO. Civ. 7672. 
District Court of Appeal, First District, Division 1, California. 
May 25, 1931. 
299 Pacific Reporter 831. 

5. INSURANCE. ; a 

Insurer, claiming insured misrepresented occupation in application, had bur- 
den of proving misrepresentations. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 
6. INSURANCE. 

Beneficiary suing on accident policy had burden of proving that death of in- 
sured resulted from “accidental means,” as required by policy. 

“Accidental means,” as result of which death occurs, requires some 
element of unexpectedness in preceding act or occurrence which leads to 
injury or death, and has been defined as descriptive of means which pro- 
duce effects which are not their natural and probable consequences. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 
7. INSURANCE. ; ; 
Whether death of insured thrown from motorcycle which skidded when in- 
sured swerved and applied brakes resulted from accidental means within accident 
policy held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 
8. INSURANCE. 
Death of insured occurring when head hit wheel of stationary automobile 
held within accident policy covering injuries in consequence of “being struck.” 

Words “being struck” have been defined as collision, or striking to- 
gether of two objects, one of which may be stationary. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 
9, INSURANCE. ; ; 

Insurer under accident policy has burden of proving death resulted from ex- 
cepted risks to avoid liability. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 
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10. INSURANCE. 

Whether insured’s violation of traffic laws by driving in center of street and 
speeding proximately caused accident, precluding recovery under accident policy, 
held for jury (St. 1923, pp. 535, 557, §§ 113, 122; and p. 565, § 153, as amended 
by St. 1925, p. 414, § 18). 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

11. INSURANCE. 

“Voluntary exposure to unnecessary danger,” precluding recovery under ac- 
cident policy if injury results therefrom, is more than mere negligence, but re- 
quires danger to be known. 

(For other cases, see Insurance, Dec. Dig. § 461[1].) 

12. INSURANCE. 

Whether insured knew, or should have known, of danger in operating motor- 
cycle as to preclude recovery under accident policy, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

13. INSURANCE. 

Violation of traffic statute, making violation misdemeanor, proximately con- 
tributing to death, held within exception to accident policy, precluding recovery 
for violation of law (St. 1923, p. 565, § 153, as amended by St. 1925, p. 414, § 18). 

(For other cases, see Insurance, Dec. Dig. § 462.) 

Appeal from Superior Court, Los Angeles County; Clair S$. Tappaan, Judge. 

Action by Florence J. Davilla against the Liberty Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Lester M. Gray and Charles R. Nelson, both of Los Angeles, for appellant. 

Henry Brown and Margaret E. Faires, both of Los Angeles, for respondent. 

Gray, Justice pro tem. 

The beneficiary, named in a policy of accident insurance, received a verdict hold- 
ing the insurer liable in the amount of the policy for her husband’s death. From the 
judgment entered thereon, the latter appeals, urging as reasons for reversal: 
That a juror’s prejudice denied it a fair and impartial trial; that the evidence 
establishes that the cause of death was a risk not covered by the policy, and ex- 
cepted therefrom; and that the jury was erroneously instructed. 

[1] Before considering these matters, attention will be directed to respond- 
ent’s motion to dismiss this appeal upon the ground that the notice to the clerk 
required by section 953a of the Code of Civil Procedure was filed thirty-six days 
after actual notice of entry of judgment. The clerk’s transcript shows that, with- 
out receipt of written notice of such entry, but nine days after such entry, ap- 
pellant served and filed its notice of intention to move for a new trial, that twen- 
ty-seven days thereafter such notice of intention was quashed and dismissed be- 
cause of its failure to state “whether the same will: be made upon affidavits or 
the minutes of the court or both” (Code Civ. Proc. § 659), and that, three days 
after such dismissal, appellant filed the notice required by section 953a. From 
these facts, respondent argues that the notice of intention was a nullity, without 
power to extend the time of filing notice to the clerk, that appellant had actual no- 
tice of entry at time of filing such notice of intention, and that, therefore, the 
ten days allowed by section 953a, for filing notice with the clerk, commenced to 
run from date of such actual notice. This argument overlooks the fact that the 
notice of entry, which, under section 953a, starts the ten-day period running, is, 
by section 953d of the same Code required to be in writing, unless waived in writ- 
ing or by oral stipulation made in open court and entered in the minutes. No 
written notice having been given or waived, the ten-day period for filing notice 
with the clerk had not commenced when it was filed,-and so its filing was in time. 
Attkissoit v. Reynolds, 94 Cal. App. 185, 270 P. 686: Griffin v. Kent, 206 Cal. 
263, 274 B. 56; Sterling Corporation v. Superior Court, 207 Cal. 370, 278 P. 859; 
Ritter v. Ritter, 208 Cal. 27, 280 P. 112. The motion, therefore, is denied. 

[2-4] To substantiate its claim of a juror’s prejudice, appellant relies upon 
the affidavits of the jury’s foreman and its attorney, filed in support of its motion 
for a new trial. Since the only order relative to that motion was its dismissal, 
the trial court did not pass upon the question of prejudice, and therefore there is 
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no order, relative thereto, to be here reviewed. Code Civ. Proc. § 956. Assum- 
ing that the question is properly presented, the statutory prohibition against a 
juror’s impeachment of the verdict, prevents consideration of either the foreman’s 
affidavit (Metcalf v. Romano, 83 Cal. App. 508, 257 P. 114) or the attorney’s 
affidavit (Kimic v. San Jose-Los Gatos, etc., Ry. Co., 156 Cal. 379, 104 P. 986). 
A comparison of the affidavits with the juror’s examination on voir dire does not 
disclose that she answered untruthfully or concealed any prejudice. People v. 
Galloway, 202 Cal. 81, 259 P. 332. Adopting appellant’s unwarranted conclusion 
that the affidavits show prejudice, yet it was as to the matters as to which she 
could have been, but was not, interrogated. The juror was not required to 
volunteer information. Estate of Malvasi, 96 Cal. App. 204, 273 P. 1097. Failure of 
counsel to more fully interrogate waived any disqualification that might have thus 
developed. 46 C. J. 90, 95; 20 Cal. Jur. 54. 

[5] Appellant denies liability because of the insured’s alleged misrepresenta- 
tion of his occupation as police patrolman in his application, which, by the terms of 
the policy, was incorporated therein. The evidence as to the title of his occupa- 
tion, at the date of the application, is conflicting. The general manager of the 
civil service department, a police clerk, and the chief deputy comptroller, all of 
the city of Los Angeles, each testified that, at that time, the insured received the 
pay of a motorcycle officer. A former captain of detectives testified that the in- 
sured then worked as a detective. Respondent, his surviving wife, testified that 
his occupation then was a patrolman. There is no evidence as to whether these 
different titles designated different positions, and, if so, whether such positions 
differed as to duties. The burden of proof as to these matters rested upon appel- 
lant. Ogilvie v. AStna Life Insurance Co., 189 Cal. 406, 209 P. 26, 28, 26 A. L. R. 
116; Everett v. Standard Acc. Ins. Co., 45 Cal. App. 332, 187 P. 996. Conceding 
these titles designated different positions, the conflicting testimony presented an 
issue of fact as to what then was the insured’s occupation, which the instructions 
properly left to the jury’s determination. 

The policy insured against “the effects resulting exclusively * * * from bodily 
injury sustained by the Insured * * * (1) solely through * * * accidental means 
* * * (2) or in consequence of being struck.” It excepted (1) “the result of the 
intentional act of the Insured; * * * (2) any loss contributed to or caused by 
* * * exposure to unnecessary danger; (3) while violating the law. * * *” Im- 
material matter has been eliminated and numerals and italics inserted to clearly 
focus attention upon the several legal points raised by appellant. The facts of the 
accident, resulting in the insured’s death the same day, as told by eve witnesses 
(one, the operator of an automobile, which the insured struck; and the other two, 
operators of automobiles driven upon the same street as insured, but in opposite 
directions to each other), are simple and, in the main, unconflicting. The insured 
was operating a motorcycle easterly in the center of the street, one hundred feet 
wide, at a speed estimated by one of the latter witnesses at between thirty and 
thirty-five miles per hour, and, by the other at fifty miles per hour, with his head 
close to the handlebars, when he was confronted about two hundred feet ahead by 
an automobile headed south suddenly stopped in the intersection with its front 
about the center line of the street. The insured sounded no warning, applied his 
brakes went cighty to one hundred feet distant from the automobile, and swerved 
first to the front and then towards the rear of such automobile. When ten or 
fifteen feet away from the automobile, the motorcycle skidded from under the 
insured, throwing him to the pavement, along which he slid till his head hit the 
right rear wheel of the automobile. 

[6] Arguing that the speed, application of brakes, and the swerving of the 
motorcycle were each voluntary and intentional acts of the insured, and that the 
presence of the automobile was to be expected, appellant claims that the death 
did not result from injuries sustained by “accidental means,” but because of the 
insured’s “intentional acts.” The burden of proving that death resulted from the 
two specified causes, i e., the risk covered, rested upon respondent. Price v. Occi- 
dental Life Ins. Co., 169 Cal. 800, 147 P. 1175. The term “accidental means” has 
been frequently defined in this state, but it seems not applied to similar facts. “The 
policy, it will be observed, does not insure against accidental death or injuries, 
but against injuries effected by accidental means. A differentiation is made, there- 
fore, between the result to the insured and the means which is the operative cause 
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in producing this result. It is not enough that death or injury should be unex- 
pected or unforeseen, but there must be some element: of unexpectedness in the 
preceding act or occurrence which leads to the injury or death.” Rock v. Travel- 
ers’ Insurance Co., 172 Cal. 462, 465, 156 P. 1029, 1030, L. R. A. 1916E, 1196. 
“Where the death is the result of some act, but was not designed and not antici- 
pated by the deceased, though it be in consequence of some act voluntarily done by 
him, it is accidental death. Where death is caused by some act of the deceased 
not designed by him, or not intentionally done by him, it is death by accidental 
means. In other words, accidental death is an unintended and undesigned result, 
arising from acts done; death by accidental means is where the result arises from 
acts unintentionally done.” Pledger v. Business Men’s Acc. Ass’n of Texas (Tex. 
Civ. App.) 197 S. W. 889, quoted with approval in Olinsky v. Railway Mail Ass’n, 
182 Cal. 669, 672, 189 P. 835, 14 A. L. R. 784, followed in Ogilvie v. Aétna Life 
Insurance Co., supra. “An effect which is the natural and probable consequence of 
an act or course of action cannot be said to be produced by accidental means.” 
Harloe v. California State Life Ins. Co., 206 Cal. 141, 142, 273 P. 560. “Without 
doubt, there can be no recovery if the insured does a voluntary act the natural, 
usual, and to-be-expected result of which is to bring injury upon himself. An 
injury or death so occurring is not produced by ‘accidental means’ in any sense 
of the word, legal or colloquial. Lickleider v. Iowa State Traveling Men’s Ass’n, 
184 Iowa, 423, 3 A. L. R. 1295, 166 N. W. 363, 168 N. W. 884. * * * In Western 
Com. Travelers’ Ass’n v. Smith, 85 F. 401, 40 L. R. A. 653, 29 C. C. A. 223, a lead- 
ing case, it is said that the term ‘accidental means’ is descriptive of ‘means which 
produce effects which are not their natural and probable consequences.’” Horton 
Travelers’ Ins. Co., 45 Cal. App. 462, 466, 187 P. 1070, 1071. “The term ‘acciden- 
tal means’ depends for its application upon the facts of each particular case; since 
what would be an unusual or improbab le consequence, an unex <pected or un- 
foreseen occurrence in one set of circumstances in which the assured might be 
placed, would be but the usual, the expected, and in all human probability the fore- 
seen consequence affecting the assured in another set of oe Moore 
Fidelity & Casualty Co., 203 Cal. 465, 473, 265 P. 207, 210, 56 A. R. 860. 

[7] In holding that a death caused solely by the insured’s ane ‘a falling 
while cranking an automobile resulted from accidental means, the court in Pre- 
ferred Accident Ins. Co. v. Patterson (C. C. A.) 213 F. 595, 597, used the follow- 
ing pertinent language: “We agree that, when a man is injured while doing merely 
what he intends to do, he is not injured by an accident, unless the course of his 
ction has been interrupted or deflected by some unforeseen and unintended hap- 
pening. To illustrate from the facts before us: Since the deceased was attempt- 
ing to start the engine of his car by turning the crank, whatever injury he might 
sustain from the ordinary strain of that operation would properly be regarded as 
a result of what he intended to do, and therefore would not be accounted accidental. 
But we can hardly suppose that he intended to slip and fall in the course of the 
operation, and therefore if he did slip and fall, and sustained injury as the direct 
result thereof. the hz ippening would be unforeseen and unintended, and the injury 
would be accidental.” In considering facts very similar to those in the instant 
case, the court in Rowe vy. United Commercial Travelers’ Ass’n. 186 Iowa, 454, 
172 N. W. 454, 456, 4 A. L. R. 1235, 1240, said: “But, passing for the present the 
questions of an alleged violation of the law and voluntary exposure to danger, it 
1s yet true that driving the car at a high or unsafe rate of speed, or in a manner to 
justly convict the insured of negligence, does not necessarily deprive the disaster 
which he suffered of its character as an accident, nor does it conclusively negative 
a finding that his injury and death were occasioned by =~ al means. Bohaker 
‘. Travelers’ Ins. Co., 215 Mass. 32, 102 N. E. 342, 46 L. R. A. (N. S.). 543; 
Lickleider v. Iowa St. T. M. Ass’n, 184 Iowa, 423, 3 A. [. R. 1295, 166 N. W. 363, 
367, 168 N. W. 884; Hanley v. Fidelity & Cas. Co., 180 Iowa, 805, 161 N. W. 114. 
If the injury to an insured person results in some greater or less degree from his 
own acts, and the evidence be such that the jury may fairly find that such result is 
one which he did not and could not have reasonably anticipated, and did not 
intend to produce, it is an accident, and is caused by accidental means. Jenkins v. 
Hawkeye C. M. Ass’n, 147 Iowa, 113, 117, 30 L. R. A. (N. S.) 1181, 124 N. W. 
199; Western C. T. Ass’n v. Smith, 29 C. C. A. 223, 40 L. R. A. 653, 85 F. 401.” So 


in the instant case it cannot be said as a matter of law that the insured intended, 
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by swerving and applying his brakes, to skid his motorcycle and to be thrown 
therefrom, nor that he should have foreseen or anticipated the results of his vol- 
untary attempts to avoid the peril. The court, under appropriate instructions, pro- 
perly left the matter for the jury’s decision. 

[8] Appellant next claims that, since the evidence without contradiction shows 
that the insured’s head hit the right rear wheel of the stationary automobile, it 
conclusively establishes that the death was not “in consequence cf being struck” by 
an automobile. The wording of the policy does not warrant appellant’s transposi- 
tion of the word “automobile” from the next succeeding clause descriptive of an- 
other contingency to this anterior clause. The policy merely requires that the 
insured be struck without specifying what shall strike. Its argument is based up- 
on the assumption that the verb “strike” requires that both its subject and its 
object be in motion, and that therefore the insured could not have been struck by 
a stationary automobile. The same argument is the basis of its criticism of the 
court’s addition of the italicized phrase to its following requested instruction: 
“You are instructed that the verb ‘struck’ comes from the verb ‘strike’ which means 
to give a blow to; to smite; to dash; to stamp with a stroke or blow; fo come in 
collision with.” The added phrase is one of the definitions of the verb “strike” 
given by Webster’s Standard Dictionary. “Collision means a striking together ; 

violent contact; the act of colliding. Standard Dictionary. In simple terms it is 
a striking together of two objects. Both may or may not be moving. One may 
be stationary.” Polstein v. Pacific Fire Ins. Co., 122 Misc. Rep. 194, 203 N. Y. S. 
362, 363. The word “collision” has been more commonly used, first in marine in- 
surance and more recently in automobile accident insurance, to cover the same 
contingency as is described in the present policy by the phrase ‘ ‘being struck.” The 
great weight of authority in cases involving the latter policies is to “the effect that 
there can ™ a collision between a moving and a stationary object. Universal 
Service Co. American Ins. Co., 213 Mich. 523, 181 y W. 1007, 14 = L. Re 1833 
Harris v. American Casualty Co., 83 N. yi aon, a 85 A. 194,44 L. R.A. (N. S.) 
70, Ann. Cas. 1914B, 846; Goutacrn Casualty Co. v. lilies 24 can e221, 27 2. 
987 ; JE tna Casualty & Surety Co. v. Cartmel, 87 Fla, 495, 100 So. 802, 35 A. L. R. 
1013; T. C. Power Motor Car ca. . United States Fire Ins. Co., 69 Mont. 563, 223 
P. Tez, 35 A. L. R. 1028; St. Paul ire . Marine Ins. Co. v. American Compound- 
ing Co., 211 Ala. 593,100 So. 904, 35 A. L. R. 1018. Therefore we find no error 
as to these matters. 

[9] In considering appellant’s claim that the evidence establishes, as a matter 
of law, that insured’s death was “contributed to or caused by voluntary exposure to 
unnecessary danger” and occurred “while violating the law,” it must be remember- 
ed that these perils were excepted risks as to which appellant had the burden of 
proof. Mattson vy. Maryland Casualty Co., 100 Cal. App. 96, 279 P. 1045. “Where 
defendant relies on the fact that insured came to his death through some means 
which are excepted from the risk, such defense should be specially pleaded.” 1 C. 
J. 493. The answer does not contain such special defenses, and so it may well be 
doubted whether any issue was tendered relative thereto. 

[10-12] Violation of any provision of California Vehicle Act (Stats. 1923, 
p. 517, as amended by Stats. 1925, p. 398, in effect at the time of the accident) 

‘it presumptively an act of negligence and conclusively so until rebutted by evi- 
dence that it was justifiable or excusable under the circumstances.’”” Berkovitz 
v. American River Gravel Co., 191 Cal. 195, 199, 215 P. 675, 677. All witnesses 
agree that, when two hundred feet distant from point of collision, the insured 
was driving in the center of street in violation of section 122 of the act (St. 1923, 
p. 557). While crossing the intersection immediately before the impact, he 
may not have been violating this section. Since there was no evidence that the 
intersection was obstructed, the limit of speed was thirty-five miles per hour 
(section 113 [St. 1923, p. 553]). One witness testified that the insured’s speed, 
when two hundred feet distant from point of impact, was fifty miles per hour 
and another fixed it at between thirty and thirty-five miles per hour, but no witness 
estimated such speed after his brakes were applied. Whether either violation 
was a proximate cause of the-accident was a question of fact to be decided by 
the jury. Dougherty v. Ellingson, 97 Cal. App. 87, 275 P. 456. But “ ‘voluntary 
exposure to unnecessary danger is more than negligence.” De Greayer v. 
Fidelity, etc., Co., 6 Cal. Unrep. 335, 340, 58 P. 390, 392. “The act done may be 
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voluntary, but it cannot imply a voluntary exposure to the danger that turns out 
to be the real efficient cause of the death or injury, unless the danger is known 
and realized.” Horton vy. Travelers’ Ins. Co., supra, 45 Cal. App. at page 473, 
187 P. 1070, 1074. Whether the insured knew and appreciated, or as an ordinar- 
ily reasonable man should have known and appreciated, the danger, was a ques- 
tion that the court, under appropriate instructions, properly left to the jury. Rowe 
vy. United Commercial Travelers’ Ass’n, supra. “It is a question of fact for the 
jury to decide whether the injury resulted from some cause excepted in the 
policy, such as voluntary exposure to unnecessary danger.” 1 C. J. 510. 

[13, 14] Since section 153 of the act (St. 1923, p. 565, as amended by St. 
1925, p. 414, § 18) makes any violation of its provisions a misdemeanor, any 
such violation by deceased which proximately contributed to his death would 
be within the exception, but whether he did so violate the statute or whether 
such violation was a proximate cause of this death were questions of fact for 
the jury. Rowe vy. United Commercial Travelers’ Ass’n, supra; 1 C. J. 511. The 
court properly refused appellant’s requested instruction to the effect that, if the 
insured was riding at a speed of fifty to sixty miles, he was violating the law 
and defendant was not liable, because it ignored the essential element of proxi- 
mate cause. “The proposed instruction was properly refused, for the reason 
that it is indefinite as to place or location at which it might be inferred that the” 
motorcycle “was being operated.” Dawson v. San Diego Elec. Ry. Co., 82 Cal. 
App. 141, 149, 255 P. 215, 218. Appellant argues further that, even if the 
instruction was properly refused, yet the court, on its own motion, should have 
instructed on the effect of this exception, and, since there was no instruction 
given as to this matter, the judgment must be reversed. As above pointed out, 
the exception was a matter of affirmative defense which appellant should have 
but did not plead. Since the pleadings did not raise any issue as to the insured’s 
death “while violating the law,” the court properly failed to instruct upon this 
issue. Gulf of California Navigation & Ex. Co. v. Investment Co., 70 Cal. 586, 
12 P. 473; Marrimer v. Dennison, 78 Cal. 202, 20 P. 386; Peters v. McKay & 
Co., 136 Cal. 73, 68 P. 478; De Gottardi v. Donati, 155 Cal. 109, 99 P. 492; 
McKeon vy. Lissner, 193 Cal. 297, 223 P. 965; California Credit, etce., Corp. v. 
Brandlin, 75 Cal. App. 609, 243 P. 41. 

Finding no error in the record, the judgment is affirmed. 

We concur: Tyler, P. J.; Cashin, J. 


BOWERS v. CONTINENTAL LIFE INS. CO. Civ. 7766. 
District Court of Appeal, First District, Division 2, California. May 27, 1931. 
INSURANCE. 
Death of one driving tractor, which tipped over, held not covered by policy 
insuring against death by wrecking of “motor driven car.” 
(For other cases, see Insurance, Dec. Dig. § 451.) 


Appeal from Superior Court, City and County of San Francisco; Michael 
J. Roche, Judge. 

Action by Mary Bowers, as administratrix of the estate of James T. Bowers, 
deceased, against the Continental Life Insurance Company. Judgment for defend- 
ant, and plaintiff appeals. 

Affirmed. 

McEnerney & Morris, of San Franciscc, for appellant. 

Peter tum Suden and Richard tum Suden, both of San Francisco, for 
respondent. 

STuRTEVANT, J. 


The plaintiff as administratrix of the estate of James T. Bowers, deceased, 
commenced an action to recover on an accident insurance policy. The defendant 
answered and the action was tried before the trial court sitting without a jury. 
The trial court made findings in favor of the defendant and from a judgment 
entered thereon the plaintiff has appealed and has brought up a bill of exceptions. 

On the 23d day of February, 1929, plaintiff’s decedent was driving a Fordson 
tractor and was sitting on the seat thereof. The tractor was pulling a sled loaded 
with brush. In making his drive the operator attempted to cross a small ditch. 
In making that attempt the tractor tipped over backwards and the driver was 
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pinned to the ground underneath. The injuries were so severe that he died within 
a short period of time. The evidence showed that the Fordson tractor was not 
equipped to carry passengers; that it had only room for a driver or operator 
who sat astride on a saddle between the rear wheels; that it was not equipped 
with a body which would make it suitable for carrying any loads on itself, but 
it was equipped with a drawbar to pull vehicles; and that the operator rode upon 
the tractor and not in it. In her opening brief the plaintiff sets forth the follow- 
ing as being pertinent provisions contained in the policy: “Part one. By the 
wrecking or disablement of any railroad passenger steamship or steamboat or 
licensed ferry-boat, interurban or street railway car, elevated railway car or sub- 
way car, in or on which the insured is traveling as a fare paying passenger. 
* * * Part two. (A) By the wrecking or disablement of any private automobile, 
motor driven car or horse-drawn vehicle, in which the insured is riding or driv- 
ing, or by being accidentally thrown from such wrecked or disabled automobile, 
car or vehicle. (Motorcycles excepted.) (B) By the wrecking or disablement 
of any public omnibus, taxicab, or automobile stage, which is being driven or 
operated, at the time of such wrecking or disablement, by a licensed driver, 
plying for public hire and in which the insured is traveling as a fare paying 
passenger. (C) By the wrecking of a passenger elevator (elevator in 


mines 
excepted), in which the insured is riding as a passenger. * * * Part three. (A) 
By being struck or knocked down or run over while walking or standing in or 
on a public highway, by any automobile, or any vehicle propelled by steam, cable, 


electricity, naphtha, gasoline, horse, compressed air or liquid power (excluding 
injuries sustained while working in a public highway, or while on a railroad 
right of way). (B) By the burning of a dcelling house, hotel, theatre, office 
building, lodge room, club house, school building, store, church or barn while the 
insured is therein and provided the insured is therein at the beginning of the 
fire and is burned by such fire or suffocated by the smoke therefrom. (C) By 
being struck by lightning, or in consequence of a cyclone or tornado. (D) By the 
collapsing of the outer walls of a building. (E) The result of accidental drown- 
ing at a public bathing beach during the time that a life-saver is on duty.” 

The plaintiff contends that an insurance policy must be construed by its 
written words as it is understood by the class of people to whom it is_ sold. 
Amplifying that point it is her claim that the policy held by the decedent insured 
him against such an accident as described above. However she cites no authority 
supporting that contention. The defendant claims that a Fordson tractor is not a 
“motor driven car” as that expression is used in the policy. Both parties seemed 
to agree that a recovery, if at all, must rest on part two (A). In her complaint 
the plaintiff described the tractor as a “motor driven car.” All dictionaries so 
define the words that it is perfectly clear that “a vehicle” is a much broader 
expression than “a car.” The policy ex industria maintains that distinction. A 
policy containing provisions more favorable to the plaintiff than the policy involved 
in this action was carefully considered by the Supreme Court of New Jersey in 
Perry v. North American Acc. Ins. Co., 104 N. J. Law, 117, 138 A. 894. The 
court quotes the provisions of the policy before it and calls attention to the fact 
that the claimant was riding on a motorcycle. The provisions of that policy 
were identical with part two (A) of the policy in suit in so far as any issue in 
this case is concerned. On page 895 of 138 A. (104 N. J. Law, 117), the court 
said: “The policy uses the phrases ‘horse-drawn vehicles’ and ‘motor-driven cars.’ 
A motorcycle is a vehicle. If motorcycles were intended to be included, the 
draftsman of the policy would have used the words ‘motor-driven vehicles.’ After 
using the word ‘vehicle’ in the phrase ‘horse-driven vehicles,’ it would seem that 
the use of the phrase ‘motor-driven car’ immediately afterward is significant and 
indicates a purpose to exclude such a vehicle as a motorcycle from the provisions 
of the policy. One riding on a motorcycle is more exposed to accident than one 
riding in a motor-driven car. A car stands upright on four wheels whether in 
operation or stopped. It is protected by bumpers in front and rear. It has a 
body in which the passengers sit which protects them in some measure from the 
perils of the highway. One riding on a motorcycle cannot keep it in equilibrium 
when not in operation. When stopped he must get off or place his feet, or one 


foot, upon the ground. A motorcycle has no front or rear protection in the 
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form of fenders or bumpers. It has no body for the protection of the rider. A 
rider is therefore more exposed to the dangers incident to congested traffic. For 
these reasons, which make the risk of riding on a motorcycle greater than that 
of riding in a motor-driven car, we think the rider on a motorcycle was inten- 
tionally excluded from the provisions of the policy by the use of the language 
employed.” 

In that case as in this case the policy sued on used the phrase “in which 
insured is riding or driving.” Then addresing itself to the effect of that phrase 
on the rights of the claimant the court said: “The use of the preposition ‘in,’ 
in the clause of the policy reading ‘or motor-driven car in which insured is 
riding or driving,’ is also significant. One riding on a motorcycle is not referred 
to-.as riding ‘in’ a motorcycle, but ‘on’ a motorcycle. A passenger or one driving 
a car is not usually referred to as riding ‘on’ a car but ‘in’ a car. Where a 
policy uses the words ‘or motor-driven car in which the insured is riding or 
driving, it is for the purpose of limiting the insurer’s liability. The reason is 
the one we have indicated, the greater safety of the insured ‘in’ a car. This 
distinction has been recognized in a number of cases.” In closing on page 896 
of 138 A. (104 N. J. Law, 117) the court said: “For the reasons herein somewhat 
briefly set forth, we are of the opinion that the ruling of the learned trial judge 
that a ‘motorcycle’ is not a ‘motor-driven car’ within the meaning of the policy in 
this case was correct.” So in this case it is clear that one riding on a motocycle 
would not be entitled to recover for the reason that such machines are expressly 
excepted from the provisions of the policy. As to one riding on a tractor he 
may not recover for both of the reasons set forth by the Supreme Court of 
New Jersey. 

The judgment is affirmed. 

We concur: Nourse, P. J.; Spence, J. 


NELSON v. NATIONAL ACC. SOC. OF NEW YORK. No. 40784. 
Supreme Court of Iowa. June 20, 1931. 
237 Northwestern Reporter 341. 

1. INSURANCE. 

Beneficiary had burden of proving allegation that insured was killed by burg- 
lar when robbing insured to recover upon specific policy clause 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 
2. INSURANCE. 

Insurer amplifying general denial by affirmative assertions that insured’s death 
was not covered by specific policy clause did not thereby assume burden of proof. 

(For other cases, see Insurance, Dec. Dig. § 646]6].) 
3. INSURANCE. 

Whether preliminary notice of insured’s death complied with policy require- 
ment for “immediate notice” held properly submitted to jury 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

\ppeal from District Court, Woodbury County: Miles W. Newby, Judge. 

Action at law upon an accident policy of insurance to recover a death loss 
for $5,000. The defendant interposed a general denial. It further pleaded pur- 
ported affirmative defenses to the effect that the death of the insured resulted 
from causes other than those covered by the policy and alleged in the petition. 
There was a verdict and judgment for the plaintiff, and the defendant appeals. 

Reversed. 

Shull & Stilwill, of Sioux Citv, for appellant. 

Milchrist, Schmidt, Marshall & Jepsen, of Sioux City, for appellee. 

Evans, J. 

The insured was Alma St. Amour. The beneficiary was her mother, Mary 
\. Nelson, plaintiff herein. The policy was issued April 15, 1929. The death of 
the insured resulted on April 29, 1929. The policy provided for only a restricted 
liability. It provided indemnity for death from external, violent, and accidental 
means resulting from one or more of nine specified ways, and none other. ‘The 
specified cause or method of death which is relied on herein was paragraph 13 of 
section C of the policy, as follows: “At the hands of any burglar, highway-man 
or robber, when robbing the insured by force.” 











1014 The Insurance Law Journal, Vol. 77 [Oct., 193% 


Having put this allegation in issue by general denial, the defendant pur- 
ported to plead affirmatively as follows: 

“6. By way of further answer this defendant states that said policy of 
insurance contained among other things, this provision: 

““b. This insurance does not cover * * * any altercation or quarrel, or inten- 
tional injury inflicted by himself or any other person, sane « 
covered by Section C, Clause 13.’ 

“13. At the hand of any burglar, highwayman or robber, when robbing the 
insured by force.’ 

“That the defendant states upon information and belief that the said Alma St. 
Amour was on April 29, 1929, murdered by an unknown person who was not 
robbing the said Alma St. Amour by force; and that therefore no liability accrued 
under said policy for which this defendant is liable.” 

Paragraph 9 of the court’s instructions was as follows: 

“Par. 9. The defendant urges as another defense that provision of the policy 
which is set forth in paragraph two of these instructions to this effect: 

““b. This insurance does not cover * * * any altercation or quarrel, or inten- 
tional injury inflicted by himself or any other person, sane or insane, except as 
covered by Section C, Clause 13’ * * * ‘13. At the hand of any burglar, high- 
wayman, or robber, when robbing the insured by force.’ 


r insane, except as 


“You are told that the foregoing quoted provision of said policy does not 
cover any altercation or quarrel, or intentional injury inflicted by one’s self or any 
other person, sane or insane, except injuries or death met at the hands of a 
burglar, highwayman, or robber, when robbing the insured by force. 

“And so in connection with the foregoing you are instructed that if the 
defendant has proven to you by a preponderance of the evidence, the burde1 
being on it so to prove, that the said Alma St. Amour came to her death by any 
altercation or quarrel, or intentional injury and death inflicted by any othe: 
person, other than at the hands of a burglar or robber, when robbing the insured 
by force, or by reason of the intentional act of some other person who was not, 
at the time, engaged in committing burglary or robbery by robbing the insured 
by force, then such fact or facts, if so established, would not bring the insurance 
and alleged claim of plaintiff within the terms of the policy in question, and 
the defendant company would not be liable herein and your verdict will be for the 
defendant.” 

The appellant assigns error upon said instruction 9. 

{1, 2] The court properly instructed, in the first instance, that the burden 
of proof was upon the plaintiff to prove the allegations of her petition to the 
effect that the death of the insured resulted directly, solely, and independently of 
all other causes, by external, violent, and accidental means at the hands of a 
burglar or robber, who was robbing the insured by force—all as provided by 
the terms of the policy. The complaint is that the instructions were contradictory. 
Instruction No. 9 was undoubtedly induced by the affirmative form of. the 
defendants pleading. The court evidently construed it as an effort of the defend- 
ant to plead exceptions to the general terms of its policy. We think, however, it 
must be said that the purported affirmative allegations were a mere repetition of 
the general denial. In order to sustain her burden of proof, as laid upon her 
by the court in the first instance, it was requisite that she prove the cause and 
method of death to be precisely what she alleged. This would necessarily 
negative every other cause or method of death, whether affirmatively specified 
by the defendant or not. As relating to the cause and method of death, there 
was no burden upon the defendant even though it amplified its general denial in 
the repeated affirmative assertions. The defense of the defendant did not in 
fact rest upon any exceptional provision of the policy. The fact that the defend- 
ant should plead evidence or elaborate its denials in affirmative form was not 
effective to shift upon it the burden of proof in any degree, even though such 
method of pleading be subject to criticism as tending to mislead the court. | If 
the matters thus pleaded by the defendant had been in the nature of exceptions 
to the general provisions of the policy, a different question would be presented. 
It must be said that error was committed in the giving of instruction No. 9. 


[3] II. At the close of the evidence the defendant moved for a directed 
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verdict on the ground, among others, that the policy called for “immediate notice” 
to the company of the death of the insured. In the same connection it is 
contended that the proofs of loss furnished were not adequate to meet the require- 
ment of the policy. Some days elapsed between the date of the death and the 
date of receipt of notice by the company. It appears that the insured was 
murdered on the night of April 29. She was engaged in the business of operating 
a hotel at Sioux City. She was killed in her own apartment. Her mother, the 
beneficiary, was a resident of Minnesota and was not present in Sioux City at 
the time of the death of the insured. The remains of the insured were taken to 
the mother’s home, where the funeral was held on May 4. On May 6, the plain- 
tiff carried the insurance policy to her attorneys, who on that date gave the 
requisite notice by registered mail, and therein requested that appropriate blanks 
for proof of loss be furnished. This notice was addressed to the defendant- 
company at its home office in New York City, there being no local agency in 
Sioux City. Responsive to this notice the defendant forwarded to the attorneys 
blank forms of proof of loss. Every requisite indicated in this blank form was 
complied with, and sworn statements from attending physician, from the under- 
taker, from officiating clergymen, and from the coroner, were furnished. The 
two special objections now urged, are that the preliminary notice was not 
“immediate”; and that the facts stated in the proof of loss were not of themselves 
sufficient proof that the insured came to her death at a result of the causes 
specified in the insurance policy. In the correspondence preceding the suit, no 
objection appears to have been made either to the notice or to the final 
proofs of loss. The argument is that the court should have held, as a matter 
of law, that the preliminary notice sent on May 6 was not a compliance with the 
requirement of the policy for immediate notice. The court submitted the question 
to the jury as one of fact and refused to direct a verdict on such ground. We 
think the court ruled properly. Lyon v. Railway Passenger Assurance Co., 46 
Iowa, 631. See also cases collected in 7 A. L. R. 187. 

}4] Il]. The appellant complains of the rejection of certain testimony offered 
by it upon the trial. The defendant called the witness Farley. The preliminary 
examination of this witness disclosed that he had been on the police force in 
Sioux City for seventeen years and that for thirteen years of such time he had 
served in the detective department, and a part of such time as the chief of such 
department. He made an investigation of the murder of the insured. The 
defendant put to this witness the following question: “In your opinion, Mr. 
Farley, was this murder committed upon this woman by one who was at the time 
robbing her?’ Objection to this question was sustained. The contention of the 
appellant is that it was admissible as expert evidence. We think the question was 
clearly objectionable and hardly debatable. This question was quite specifically 
considered by this court many years ago in Tisdale v. Connecticut Mutual Life 
Insurance Co., 28 Iowa, 12. In that case a like question was held objectionable 
as clearly invading the province of the jury. The question called for a mere 
process of reasoning, and a process of weighing probabilities from circumstances 
more or less uncertain. We do not think such proposed evidence is within the 
proper scope of expert evidence at all. 

The foregoing comprise the principal errors relied on for reversal. For the 
error of instruction No. 9, the judgment below must be, and is reversed 

Faville, C. J., and Stevens, Albet, Morling, Kindig, Wagner, and Grimm, Jf., 
concur. 


HENDERSON vy. CONTINENTAL CASUALTY CO. 
Court of Appeals of Kentucky. 
May 8, 1931. 
Rehearing denied June 19, 1931. 
39 Southwestern Reporter (2d) 209. 
1. INSURANCE. 

Under policy indemnifying insured against sickness while “wholly disabled 
from performing any duty pertaining to any business or occupation,” disability 
was total if insured was unable to follow usual occupation. 

(For other cases, see Insurance, Dec. Dig. § 524.) 
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2. INSURANCE. 

Brakeman, unable to follow occupation because of color blindness, though 
able to work otherwise, held “wholly disabled from performing any duty per- 
taining to any business or occupation” under indemnity policy. : : 

(For other cases, see Insurance, Dec. Dig. § 524.) 

INSURANCE. 

Indemnity policy requiring total disability from performing any business for 
sickness indemnity should be construed to refer to usual occupation, though acci- 
dent indemnity referred to disability from performing particular occupation. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

4. INSURANCE. ; 

Defense of fraudulent representations to suit on indemnity policy held unavail- 
able where not pleaded : 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

5. INSURANCE 
Whether insured was treated throughout period of disability by licensed physic- 
lan as required by indemnity policy held for jury. 
In suit to recover for indemnity payable by reason of total disability 
caused by sickness under policy providing that no indemnity was payable 

for any period during which insured was not regularly treated by licensed 

physician, evidence showed that for part of disability period physician 

treated insured for tonsils, though indemnity claimed was for eye trouble. 

Evidence also disclosed that doctor thought eye trouble was caused by blood 


being infected trom tonsils and that tonsil treatment was given to effect 
cure of eyes. 


(For other cases, see Insurance, Dec. Dig. § 668[13 

\ppeal from Circuit Court, Estill County. 

Action by Jesse W. Henderson against the Continental Casualty Company 
Judgment for defendant, and plaintiff appeals. 

Keversed, with instructions to grant new trial 

Shumate & Shumate, of Irvine, for appellant 

Clarence Miller, of Irvine, for appellee. 

DintTzMANn, J 


On February 2, 1928, the appellee issued its insurance policy insuring the ap- 


pellant “as a freight brakeman” in “class B and S” of the company and promis- 
ing to pay him or his beneficiary the indemnities provided in it for “loss resulting 
from accident or sickness.” The policy stated that the monthly sickness  in- 
demnity provided for therein should he paid for the period not exceeding one year 
during which the insured should “be wholly and continuously disabled and pre- 
vented from performing any and every duty pertaining to any business or occupation 
by reason of sickness,” and, if the disability should continue for more than a year, 
then the company would pay one-fourth of such monthly sickness indemnity for 
so long as the disability should continue; no indemnity being payable for any 
period during which the appellant was not regularly treated bysa licensed physician. 
\s the policy stated, the appellant at the time of its issuance was a railroad brake- 
man, and he continued in that employment until the following August, when, be- 
cause of color blindness, he had to give up his position. This color blindness was 
not caused by any accident, and was due to some defect in the eyes. It is a per- 
mi sical condition. The appellant, however, was and is capable of performing and 
indeed did thereafter work in other occupations which did not require a color sense 
on his part. He brought this suit upon the policy to recover the monthly indemnity 
for sickness. At the conclusion of his evidence, which showed substantially the 
foregoing facts, the court peremptorily instructed the jury to find for the appellee, 
and, from the judgment entered on that verdict, he appeals. 

It appears that the court peremptorily instructed the jury as it did because of 
the fact that appellant, although unable to follow his occupation as a_ railroad 
brakeman because of his inability to distinguish colors and hence read signals, is 
yet able to and does work in other occupations not calling for a sense of color on 
his part. It construed that part of the policy we have quoted reading “prevented 
from performing any and every duty pertaining to any business or occupation” in its 
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literal sense. Such a construction obviously justified the position of the trial 
court. But this court has steadily declined to construe such a provision in an 
insurance policy in its literal sense. The question of what is total disability within 
the meaning of such a clause as quoted has a twofold aspect, quantity and quality. 
To what extent must an insured be disabled from doing anything before he can be 
called totally disabled? That is the aspect of quantity. What line or lines of work 
must he be unable to perform to come within the terms of his policy? That is 
the aspect of quality. How should such a clause in a policy such as we have quoted 
be interpreted from this aspect? In the case of National Life & Accident Ins. 
Co. v. O’Brien’s Ex’x, 155 Ky. 498, 159 S. W. 1134, 1135, we said as to this: 

“We are aware that the authorities differ as to the meaning that should be 
given such terms as are employed in the policy under consideration to indicate the 
nature and extent of the disability that result to the assured from accidental means 
in order to entitle him to the indemnity allowed by the policy. Some of the cases 
hold that there can be no recovery of the indemnity unless the disability is such 
as to prevent the assured from doing any kind of work in any way and all kinds 
of business or, in other words, disability to earn a livelihood at any employment 
Hutchinson v. Supreme Tent, etc., 68 Hun, 355, 22 N. Y. S. 801; Baltimore, ete., 
Emp. Relief Ass’n v. Post, 122 Pa. 579, 15 A. 885, 2 L. R. A. 44, 9 Am. St. Rep. 
147; Fidelity, etc., Co. v. Getzendanner, 93 Tex. 487, 53 S. W. 838, 55 S. W. 179, 

? 

v. U. S. Casualty Co., 8 Am. Law Reg. (Mass.) 233; Albert v. Order Chosen 
Friends (C. C.) 34 F. 721. Other cases hold that it is only necessary that the 
disability be such as to prevent the assured from following his particular occupa- 
tion; and some of them, that a total disability exists if the assured’s injuries are 
of such a character that common prudence requires him to desist from his labors 
and rest so long as it is reasonably necessary to effect a speedy cure. Young v. 
Travelers’ Ins. Co., 80 Me. 244, 13 A. 896; Lobdill v. Laboring Men’s Mut. Aid 
\ss'n, 69 Minn. 14, 71 N. W. 696, 38 L. R. A. 537, 65 Am. St. Rep. 542; Penning- 
ton v. Mut. Life Ins. Co., 85 Iowa, 468, 52 N. W. 482, 39 Am. St. Rep. 306; Com. 
Tray. Acc. Ass'n v. Springsteen, 23 Ind. App. 657, 55 N. E. 973: McKinley v. Bank- 
er’s Aid Acc. Ins. Co., 106 Iowa, 81, 75 N. W. 670; Neafie v. Migt’s Acc. Indemnity 
Co. 55 Hun (N. ¥.) 111, 8 N. Y.-S. 20g: 

“Without undertaking to harmonize the foregoing authorities, we are in- 
clined to follow those last cited, as we regard them more in accord with reason 
and justice. The clause of the policy under which appellant seeks to escape 
liability, though broad enough in its terms to give color to the meaning it attrib- 
utes to it. should nevertheless be given a reasonable construction that would be 
as just to the assured as to the insurer. * * * 


“While the language of the policy here is that the disability, entitling the 
assured to the indemnity provided, must be so total as to prevent him from ‘per- 
forming every duty to any business or occupation,’ it would do no violence to the 
language used or the rights of appellant to say that the words quoted, fairly inter- 
preted, should be held to mean that the disability would be total, if of such a 
character as to prevent the assured from transacting any kind of business per- 
taining to his occupation. In other words, it is sufficient if the disability of the 
insured in this case was such as to prevent him from doing all the substantial acts 
required of him in his business.” 

In the case of Ohio National Life Ins. Co. v. Stagner, 231 Ky. 275, 21 S.W. 
(2d) 289, 290, the insured at the time of the issuance of his policy was a farmer. 
After he was injured, he was unable to follow that occupation any further, al- 
though he was able to do some office work for his son who was in the transfer 
business. He brought suit on his insurance policy, which contained a clause like 
the one here involved. It was held that Stagner was totally disabled within the 
meaning of his policy. We quoted the following from the case of Continental 
Casualty Co. v. Linn, 226 Ky. 328, 10 S.W.(2d) 1079: “An insurance policy must 
be interpreted according to its true character and purpose, and in the sense in 
which the insured had reason to suppose it was understood. The application of this 
liberal rule of construction has been made to varying provisions of insurance 
policies and the extent of recovery thereunder—specifically to the term ‘total 
disability,’ which is never given its strict literal meaning of absolute helplessness or 
entire physicial disability, but rather as inability to do substantially or practically 














1018 The Insurance Law Journal, Vol. 77 [Oct., 1931 


all material acts in the transaction of the insured’s business in his customary and 
usual manner.” Fidelity Casualty Co. of New York v. Hart, 142 Ky. 25, 133 
5S. W. 996; AEtna Life Insurance Co. v. McCullagh, 195 Ky. 136, 241 S. W. 836; 
Fidelity & Casualty Co. of New York v. Logan, 191 Ky. 92, 229 S. W. 104. 

In Foglesong v. Modern Brotherhood, 121 Mo. App. 548, 97 S. W. 240, 241, 
the court discussing the question now before us and refusing to hold that there 
could be no recovery if the insured was able to carry on any vocation, said: 
‘But we are unwilling to adopt such a doctrine, the effect of which would be, 
practically, to reduce all such contracts to nullities and to make them the instru- 
ments of extracting dues from policyholders without creating any liability on 
the part of the insurers. Common knowledge of the occupations in the lives 
of men and women teach us that there is scarcely any kind of disability that 
prevents them from following some vocation or other, except in cases of com- 
plete mental inertia. We have examples of persons without hearing and with- 
out sight following a vocation—some without feet, and some without hands, en- 
gaged in business. The achievements of disabled persons are seemingly mar- 
velous. Under defendant’s theory, the plaintiff might embark in the peanut 
trade or follow the business of selling shoestrings or lead pencils or follow some 
similar calling; in which instances, under the rule invoked, there would be no 
disability within the meaning of the policy. In our opinion, such was not with- 
in the contemplation of the parties. In order to carry out the intent of the par- 
ties, it is our duty to disregard the broad language used which would have the 
effect to defeat the purpose of the contract and render it a nullity. It has been 
said that: ‘The policy is the law by which the mutual rights and liabilities of 
the parties are to be measured, and should be construed strictly against the in- 
surer, where they narrow the range and force of the allegation or provides for 
forfeiture.’ * * * The language of the policy, ‘permanent and total disability of 
said member, which-renders him unable to carry on or conduct any vocation or 
calling, the vocation of the insured not being designated, should be construed as 
meaning, if anything, the vocation or calling in which he might be following 
at the time he became disabled, and not any vocation whatever which he might 
be able to follow after he had been disabled. * * * We have seen to what absurd 
consequences a literal construction of the language would lead.” 


[1, 2] In the policy here involved, the appellee insured the appellant as a 
freight brakeman. Under our decisions, the clause of the policy here involved 
had a certain meaning in the iaw, and that was that the disability was total if 
the insured was unable to follow his usual occupation, although he might be 
able to do something else. Hence it follows that, as the appellant was unable 
to follow his occupation as a freight brakeman because of the disability to his 
eyes, he was totally disabled within the meaning of his policy. 

[3-5] The appellee argues, however, that the construction placed upon such 
a clause as is here involved by our decisions should not be followed in this 
case because in that part of the policy referring to accident indemnity it was 
provided that the indemnity should be paid for such period of time as insured 
was wholly disabled from performing “each and every duty pertaining to /ts 
occupation” (italics ours), and that, since this language used in this part of the 
policy is different from that used in that part providing for sickness indemnity, 
it was clearly not intended that the two claims should be construed alike. But, 
as stated, a fixed construction in law had been placed on the language used in 
the sickness indemnity part of the policy, and that construction made it mean 
just what the accident indemnity part literally says, which, being true, there was 
no difference in law in the meaning of the two clauses. There being no differ- 
ence in meaning, there was no such conflict as to require a different construc- 
tion to be placed upon them, although they both appeared in the same policy. 
It follows that the trial court erred in peremptorily instructing the jury as it 
did unless appellee’s argument that appellant failed to show that he had been 
treated throughout the period of disability claimed by a licensed physician and 
that appellant in his application for this policy gave false and fraudulent answers 
to questions asked him should prevail. As to the latter position, appellee did 
not plead nor rely upon such defense in the trial court. Hence it is not avail- 
able. AXtna Life Ins. Co. v. McCullagh, 185 Ky. 664, 215 S. W. 821. As to the 
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first argument, there was evidence tending to show that appellant had been 
treated by a licensed physician during the period of disability claimed. True 
it is that for a part of this period his doctor was treating his tonsils, but the 
evidence discloses that the doctor thought the eye trouble was caused by the 
blood being infected from the tonsils and the tonsil treatment was given in order 
to effect a cure of the eyes. The appellant was, on this branch of the case, en- 
titled under his evidence to go to the jury. 

The judgment is theretofore reversed, with instructions to grant the appel- 
lant a new trial in conformity with this opinion. 


HOWARD v. BENEFIT ASS’N OF RAILWAY EMPLOYEES. 
Court of Appeals of Kentucky. June 5, 1931. 
39 Southwestern Reporter (2d) 657. 
INSURANCE. 

Where health insurer, after paying disability insurance monthly for some 
time, ceased to pay, insured could not treat entire contract as breached and sue for 
gross damages. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from Circuit Court, Harlan County. 

Action by Isaac Howard against the Benefit Association of Railway Employees. 
From a judgment dismissing the petition, plaintiff appeals. 

Affirmed. 

Charles B. Spicer, of Harlan, for appellant. 

Sampson & Sampson, of Harlan, for appellee. 

ReEEs, J. 

On August 25, 1925, the Benefit Association of Railway Employees issued 
and delivered to Isaac Howard an accident and health insurance policy in con- 
sideration of the payment by the insured of a premium of $4.40 per month. By 
the terms of the policy the insurer agreed to pay to the insured $80 per month 
for the first year “for any illness, (except such as is due to venereal disease), 
which is contracted and begins during the life of this policy and after it has 
been maintained in continuous force for fifteen days from its date, then for the 
period of total loss of time, not exceeding twelve consecutive months, during 
which ‘such illness’ shall wholly and continuously disable and prevent the insured 
from performing any and every kind of work or occupation for wages or 
profit, * * * And immediately following said period of twelve months, and so 
long thereafter as the insured shall continuousy suffer total disability as defined in 
section (a) of this part, the association will pay one fourth of said monthly 
illness indemnity.” The policy provided that, upon the payment of claim there- 
under, any premium then due and unpaid might be deducted therefrom. 

On July 4, 1930, the insured brought this action against the insurer, and in 
his petition alleged that he became totally disabled by illness during the year 
1928, and reported his illness to the insurance company according to the provisions 
of the policy and was paid the stipulated monthly indemnity by it until April, 
1930, when the insurance company ceased paying the monthly indemnity and 
undertook to cancel the policy. He further alleged that he was 33 years of age, 
and that his life expectancy was 32.36 years and that he was entitled to $15.60 
per month during the remainder of his life, but that on account of his physical 
condition he did not expect to live the full period of 32.36 years, but that his 
physcial condition was such that he would live for a period of 16 years and he 
asked damages for a breach of the contract in the sum of $2,999.99. He later 
filed an amended petition in which he alleged that he was wholly disabled from 
performing any duty and every kind of work or occupation for wages or profit 
and would be wholly and continuously disabled during the remaining period of 
his life, and on account of his physical condition he could not procure any other 
policy of insurance on his health of the same character and with the same 
provisions as the policy issued to him by the defendant. A demurrer was sus- 
tained to the petition as amended, and, the plaintiff having declined to plead 
further, judgment was entered dismissing his petition and amended petition and 
from that judgment he appeals. 

Appellant in this action seeks to recover damages for the alleged breach of the 
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insurance contract by appellee, and he argues that the correct measures of damages 
is the amount of monthly indemnity due him while totally disabled by illness, or 
$15.60, multiplied by the number of months he expects to live. Mutual Life 
Insurance Company of Kentucky v. Twyman, 89 S. W. 178, 28 Ky. Law Rep. 
167; Equitable Life Assurance Society v. Cosby (Ky.) 126 S. W. 142; American 
Insurance Union v. Woodward, 118 Okl. 248, 247 P. 398, 48 A. L. R. 102, and 
other similar cases are relied on in support of appellant’s contention that the 
action is maintainable. Each of those cases, however, involved a life insurance 
policy having a cash surrender value which could be readily ascertained. The 
policy here in question is a health and accident policy without a paid-up or cash 
surrender value, and its ultimate value to the insured is wholly speculative. The 
allegations of appellant’s petition disclose the uncertain and speculative nature of 
the measure of damages he seeks to apply. He concedes that he is not entitled 
to recover upon the basis of the full expectation of life of a healthy person. 
The liability of the appellee for illness mdemnity ceases at the death of the 
insured which may occur at any time, and judgment for the present value of the 
monthly payments due under the policy until appellant’s death, and attempting to 
fix appellee’s true liability would be necessarily based on a speculative hypothesis 
It is true that in an action for the wrongful death of a person the jury in 
assessing the damages suffered by the decedent's estate is permitted to determine 
how long the decedent would have lived, basing its finding upon his age and his 
consequent expectancy in life as affected by his state of health at the time of the 
injury resulting in his death. That rule, however, ‘results from the exigencies 
of the circumstances. The damages could be fairly approximated by no other 
method. 


Here, if the appellee wrongfully fails or refuses to pay the indemnity due un 
der the policy, a remedy is available to appellant by which he can recover the 
exact amount owing to him by the terms of the contract. If the averments of 
his petition are true and he has become totally disabled by illness for the re- 
mainder of his life, the appellee will be indebted to him at the end of each month 
during his life in the sum of $20, subject to a credit of $4.40, the amount of the 
monthly premium. Under a contract like this the appellant should not be per- 
mitted to recover payments which, by reason of his death or recovery from his ill- 
ness, might never accrue. Keith’s Executor v. Hinkston, 72 Ky. (9 Bush.) 283; 
Frankfort & C. Railway Company v. Jackson, 153 Ky. 534, 156 S. W. 103. We have 
been cited and have found no case from this jurisdiction involving a suit on a 
health policy of insurance, the monthly indemnity being payable in installments, 
where the question now raised was presented, but there are numerous authorities 
from other jurisdictions in which the courts have held that a renunciation of the 
contract by the insurer would not authorize the insured in treating the contract 
as breached and suing for gross damages. It was further held in these cases 
that the insured could recover only for installments due, though all of the ma- 
tured installments could he joined in one action. Some of the cases so holding 
are Metropolitan Life Insurance Company vy. Lambert, 157 Miss. 759, 128 So 
750; Donlen vy. Fidelity & Casualty Company, 117 Misc. Rep. 414, 192 N. Y. § 
513: New York Life Insurance Company vy. English, 96 Tex. 268, 72 S. W. 38; 
State Life Insurance Company vy. Atkins (Tex. Civ. App.) 9 S.W.(2d) 290; Har- 

) 
/ 


die v. Metropolitan Life Insurance Company (Mo. App.) 7 S.W.(2d) 746; DBons- 
lett v. New York Life Insurance Company (Mo. Sup.) 190 S. W. 870; Commer- 
cial Casualty Insurance Company vy. Campfield, 243 Ill. App. 453; Atkinson v. 
Railroad Employees Mutual Relief Society, 160 Tenn. 158, 22 S.W.(2d) 631 

In Federal Life Insurance Company v. Rascoe (C. C. A.) 12 F.(2d) 693, 1 
was held that, where an insurer repudiates liability on an accident policy requir- 
ing it to make weekly payments to insured for total disability, the insured could 
maintain an action for breach of the entire contract. The majority opinion was 
based on the theory that the contract was executory in so far as the insured was 
concerned because she was still required to furnish regularly to the insurance 
company each thirty days a report in writing from her attending physician, or sur- 
geon, fully stating her condition and the probable duration of her disability. It 
appeared that the insured in that case was in good health, except from the result 
of her injuries which were not at al! likely to shorten her expectancy, and it was 
said in the course of the opinion that there could be no substantial difficulty in 
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the ascertainment of her damages by reference to life tables. As pointed out in 
the dissenting opinion of Judge Denison, the case of Roehm y. Horst, 178 U. S. 1, 
20 S. Ct. 780, 44 L. Ed. 953, cited in the majority opinion, declared that, where a 
contract is executory on both sides and is repudiated by one party, the other may 
presently have his damages assessed as for an anticipatory breach, but it excepts 
from that rule cases where the contract on the plaintiff's part is not executory. 

In the instant case the contract was executed on appellant’s part. Further- 
more, the monthly indemnity to which he claims he is entitled is for total disability 
resulting from illness and not from injury, and he concedes in his pleading that 
his expectancy in life is uncertain by reason of the very illness which, as he 
claims, has disabled him. The case of AXtna Life Insurance Company v. Phifer, 
160 Ark. 98, 254 S. W. 335, likewise held that denial of all liability under the 
permanent total disability clause of an accident insurance policy by the insurer 
justified the insured in treating the contract as breached. It was held that the 
measure of damages was the amount the insurer would have been required to pay 
the insured under the contract, if it had not breached it, reduced to its present 
value. The injury to the insured, however, which resulted in his permanent dis- 
ability, was not such as was calculated to reduce his expectancy in life. The rule 
announced in Aftna Life Insurance Company v. Phifer, supra, seems to have been 
modified in the later case of Manufacturers’ Furniture Company v. Read, 172 Ark. 
642, 290 S. W. 353, 354, wherein the court said: “The most serious question raised 
in the case is whether or not there can be a recovery for immature installments 
of the compensation earned under the contract. According to the uncontradicted 
proof, the compensation of $10 for each month after the renewal contract was 
payable monthly, and at the time of the commencement of the action there were 
only four payments, aggregating $40, matured. Counsel for appellee invoke the 
rule that where one party to a contract incapacitates himself from performance 
or unequivocally refuses to perform, the other party may sue for the whole of 
the anticipated damages resulting from the breach. Counsel cite authorities in 
support of that rule, but the rule does not apply to contracts, either written or 
verbal, to pay money at specified times. Roehm y. Horst, 178 U. S. 1, 20 S. Ct. 
780, 44 L. Ed. 953; Moore v. Security Trust & Life Ins. Co. (C. C. A.) 168 F. 
496. Where the contract, or the unperformed portion of it, is merely to pay 
money at specified times, the refusal to pay does not accelerate the maturity of 
installments which are not due under the contract.” 

Whether or not the appellant may maintain an action in equity to prevent the 
cancellation of the policy by appellee is not determined, since that question is not 
presented by the pleadings, but we conclude that the facts alleged in the petition 
as amended did not justify the appellant in treating the entire contract as breached 
and suing for gross damages, and the judgment must be affirmed. This is without 
prejudice, however, to appellant’s right to bring an action for the recovery of the 
matured installments. In such an action the right of appellee to repudiate the 
contract and cease payment of monthly indemnities can be tested. 

Judgment affirmed. 


BENEFIT ASS’N OF RAILWAY EMPLOYEES v. SECREST. 
Court of Appeals of Kentucky. June 2, 1931. 
39 Southwestern Reporter (2d) 682. 
1. INSURANCE. 


That insured under accident policy received injury after obtaining leave of 
absence from railroad established that he had not abandoned “occupation” of 
engine dispatcher to engage exclusively in insurance business, as respects dis- 
ability. 


“Occupation” has reference to the principal or regular business of a 
man’s life, or that to which he devotes his time and attention, such as 
trade, profession, or other vocation or calling, or that which principally 
takes up one’s time, thought, and energy, especially one’s regular busi- 
ness or employment, or whatever one follows as a means of making a 
livelihood; the principal or usual business in which a man engages. 

(For other cases, see Insurance, Dec. Dig. § 524.) 
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2. INSURANCE. 

Terms of policy permitting, it will be given construction consistent with 
reason and common fairness rather than enforcing forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Under accident policy covering injuries preventing insured performing “any 
and every kind of work pertaining to his occupation,” insured’s recovery de- 
pended on occupation when injured. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

4. INSURANCE. 

Insured’s rights, depending on “occupation” when injured, depended on what 
he was actually doing when injured, not on whether he engaged temporarily in 
seasonable occupation. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

5. INSURANCE. 

Kngine dispatcher’s rights on policy insuring him against injuries disabling 
him for his occupation was unaffected by his contracting, two weeks prior to 
injury received at home, to solicit insurance. 

When injured, insured was engaged in ordinary duties about his resi- 
dence, and his injury did not result from a risk incident to the insurance 
business nor his work as engine dispatcher. Moreover, evidence disclos- 
ed that, although he had made arrangements with an insurance company 
to solitit insurance, he had not in fact engaged in that business at any 
time prior to his injury. 

(For cther cases, see Insurance, Dec. Dig. § 524.) 

6. INSURANCE. 

Evidence, in action on accident policy, justified finding that insured had 
not abandoned engine dispatching for insurance soliciting when injured. 

Evidence showed that insured became ill on the 6th of Septem- 
ber, and was granted a leave of absence by the railroad employing him 
of sixty days; that insured’s injury was received on September 29th; that 
before his first leave of absence was granted, and while regularly en- 
gaged as engine dispatcher, insured had been engaged on the side in writ- 
ing insurance, and that on September 8th insured was employed as a 
solicitor by the manager of an insurance company, but did not in fact 
engage in soliciting insurance before he was injured. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

7. INSURANCE. 

Disability preventing insured from doing all substantial acts required of 
him in his business held “total disability.” 

[Ed. Note—For other definitions of 
and Phrases.] 

(For other cases, see Insurance, Dec. Dig. § 524.) 

8. INSURANCE. 

Evidence in action on accident policy held to show that insured was dis- 
abled to work as engine dispatcher, although insured wrote insurance and wrote 
for newspapers after injury. 

Evidence showed that insured’s work as engine dispatcher required 
much writing, and that insured, owing to his injury, was not able to raise 
his arm from his shoulder to his elbow, and could not raise his elbow 
from his side to get his arm on the desk when he sat down to work, 
and that the work which insured did in regard to soliciting insurance 
required a small amount of writing, and that in regard to the newspaper 
writing, insured gathered clippings from newspapers, his wife writing 

the notes in reference to them. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 
Appeal from Circuit Court, Estill County. 


“or 


Total Disability,” see Words 
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Action by William Arthur Secrest against the Benefit Association of Rail- 
way Employees. Judgment for plaintiff, and defendant appeals. 

Affirmed. : 

Hugh Riddell, of Irvine, and Paul E. Keller, of Chicago, Ill., for appellant. 

Hafford FE. Hay, of Irvine, for appellee. 

RICHARDSON, J. 

This appeal brings to us for review a trial in the circuit court of an action 
by William Arthur Secrest, the appellee here, against the Benefit Association of 
Railway Employees. the appellant, on an “Accident and Illness Income Policy” 
issued by the appellant to the appellee on the 17th day of July, 1928. On a trial 
by jury, a verdict was returned for the appellee for the sum of $2,075, on which 
a judgment was rendered, from which this appeal is prosecuted. For his cause 
of action, the appellee in his petition sets up the entering into and the making of 
the contract of insurance between him and the appellant, its terms and condi- 
tions. He alleged that on the 29th day of September, 1928, while the contract 
was in force, he was accidentally hurt by a garage door slamming against his 
shoulder, striking him across the muscles, knocking his shoulder bone loose, 
cutting the muscles, and that his shoulder is three inches lower than normal, 
resulting in a paralysis of his arm. 

At the time the policy was issued, the occupation of appellee was that of 
clerk or chief engine dispatcher for the Louisville & Nashville Railroad Com- 
pany at Ravenna, Ky., and it is so given in the policy. In cosideration of the 
payment of a monthly premium of $4.50, among other provisions for accidental 
injuries, the appellant agreed to pay $100 per month (1) “for loss resulting di- 
rectly and exclusively of all other causes, from bodily injury sustained at any 
time during the life of this policy solely through external, violent and accidental 
means (excluding suicide, sane or insane,) such bodily injury so sustained being 
hereafter referred to as ‘such injury. * * *” 

Part 4, section A, under the title “Monthly Accident Indemnity” of the 
policy, is in this language: 

“(a) When ‘such injury’ shall, independently of any and all other causes, 
immediately, totally and continuously disable the insured from and after the 
time ‘such injury’ was received and prevent the insured from performing any 
and every kind of work pertaining to his occupation, the Association will pay 
for actual loss of time from the first day of such disability for the continuous 
period of such total disability, accident indemnity at the Rate per month speci- 
fied in Part I.” 

Section B reads: 


“(b) Or if ‘such injury’ shall not from date of the accident wholly disable 
the Insured but shall within one hundred days thereafter wholly disable him, 
or shall, commencing on date of the accident or immediately following total loss 
of time, prevent him from performing work substantially essential to the duties 
of his occupation, the Association will pay as indemnity for the continuous period 
of loss of the time caused thereby, not exceeding twelve consecutive months, 
one-half of said monthly indemnity. 

“Provided, that indemnity under this Part shall not be paid for disability 
resulting from any loss specified in Part II, except such indemnity as may be 
payable during the intervening period as therein specified; nor for any loss 
specified in Part VII hereof; nor unless the Insured is continuously, by reason 
of ‘such injury’ necessarily under the regular treatment at least semimonthly, of 
a legally qualified physician or surgeon, and only while he remains within the 
boundaries of the United States of America or Canada.” 

Clause 1 of the standard provisions of the policy provides that, if he is in- 
jured after having changed his occupation to one classified by the appellant as 
more hazardous than that stated in the policy, or while he is engaged in doing 
any act or thing pertaining to any occupation so classified, except ordinary 
duties about his residence or while engaged in recreation, in such event the ap- 
pellant agreed to pay such indemnity provided for in the policy as the premium 
would have purchased at the rate fixed by it for such more hazardous occupation. 

To prevent a recovery, the appellant traversed the petition, and affirmatively 
pleaded that, before the injury to the appellee occurred, he left the services of 
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the railroad company, and became actively engaged in selling insurance, that he 
left the services of the railroad company for the purposes of following another 
occupation, and that his injury did not prevent him from carrying on the work 
of selling insurance. 

By amended answer, it relied on his failure to give notice to the appellant 
within twenty days after his injury. By a second amended answer, it averred 
that “appellee was not a clerk of the L. & N. Railroad Company but was engaged 
in another occupation and that his injury did not prevent him from carrying on 
the work of the occupation in which he was engaged at the time of his injury. 
By agreement, the affirmative allegations of the pleadings were traversed of 
record. 

The appellant for reversal urges (1) that the phrase “the occupation of the 
insured” means his occupation at the time of the injury, and not the occupation 
he was engaged in at the time the policy was issued; that he had changed his 
occupation before the injury from engine dispatcher to insurance solicitor; (2) 
he worked as an insurance solicitor following and subsequent to his injuries, and 
that his disability is not compensatory because such disability was not immediate 
and ccntinuous from the date of the accident; (3) he failed to prove he was 
under the care and treatment of a regularly qualified physician or surgeon during 
the entire period of disability; (4) the court should have allowed appellant credit 
for accrued premiums. 

There is no express clause or provision in the policy forbidding the appel- 
lant from engaging at the same time in an occupation other than clerk or engine 
dispatcher of a railroad company, nor is there a clause in it providing for a 
forfeiture if he should change his occupation or engage in two occupations. On 
the 6th day of September he became ill with flu and continued ill until Septem- 
ber 28th. In the meantime he asked for and was granted a leave of absence by 
the railroad company in this language: “All Clerks: On account of temporary 
physical disability Mr. W. A. Secrest, Engine Dispatcher at Ravenna is granted 
a sixty (60) days leave of absence and given the privilege of engaging in such 
work as he may find and his health permits.” 

On December 13, 1928, he was granted a second leave of absence in this 
language: “All Clerks: On account of continued illness Engine Dispatcher, 


W. A. Secrest has been extended an indefinite sick leave and his position bulle- 
tined accordingly.” 


His injury occurred on the 28th day of September, 1928. 


Before his first leave of absence was granted, and while regularly engaged 
in his employment as “Chief Engine Dispatcher for the L. & N. R. R. Company 
and as clerk,” the appellee had been engaged on the side in writing insurance 
for the Accident Insurance Company of Chattanooga, Tenn. On the 8th day 
of September, 1928, the appellee was employed as solicitor of insurance by H. 
C. Conley, manager of the railroad department of the Provident Life & Acci- 
dent Insurance Company of Chattanooga, Tenn. At the time of his injury, he 
had been off duty as chief engine dispatcher on a leave of absence for about two 
weeks. Although he had a contract as solicitor with Conley’s insurance com- 
pany during that two weeks, he had not solicited nor written any insurance. 


At the time he was injured, he was at his home, going after a bucket of 
coal for use in his home. While doing so, he passed between the garage wall 
and the garage door, which had been taken off its hinges. The top part of it 
was leaning against the wall of the building, and, as he passed through this 
ope ning, the door slipped, fell, and struck his shoulder. He was totally disabled 
therefrom, and has been unable to resume his duties as chief engine dispatcher 
or clerk. He has suffered severely, and was compelled to sit up of nights be- 
tween pillows, unable to raise his arm from his shoulder to his elbow; cannot 
raise his elbow from his side to get his arm on the desk when he sits down 
to work. It is conclusively shown by the evidence that the appellee, after he 
obtained his first leave of absence, did not in fact engage in soliciting insurance 
under his employment with the insurance company. One vital question to be 
determined is, “What was his occupation at the date of his injury?” _ 

“Occupation” is defined by Webster’s New International Dictionary in these 
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words: “That which occupies, or engages, the time and attention; the principal 
business of one’s life; vocation; employment; calling; trade.” 

Couch on Insurance, vol. 5, § 1139, reads in part as follows: “* * * The 
word ‘occupation’ has reference to the principal or regular business of a man’s 
life, or that to which he devotes his time and attention, such as trade, profes- 
sion or other vocation or calling, or that which principally takes up one’s time, 
thought and energy, especially one’s regular business or employment, or what- 
ever one follows as a means of making a livelihood; the principal or usual busi- 
ness in which a man engages. * * *” 

{1, 2] The fact that appellee before he received his injury obtained a leave 
of absence from the railroad company, without his statements upon the witness 
stand in which he gave his occupation as clerk or chief engine dispatcher, estab- 
lishes with a reasonable degree of certainty that he had not abandoned his occu- 
pation of chief engine dispatcher, and had not intended to take up a new and 
different occupation to engage exclusively in the insurance business. Changing 
occupation necessarily means engaging in another employment as a usual and 
regular business. The policy in its use of the word “occupation” should receive 
a reasonable construction. In fact, it is a recognized principle in the law of 
insurance that the policy will be given a practical and rational construction, one 
consistent with reason and common fairness rather than enforcing a forfeiture, 
if the terms of the instrument will fairly and justly permit it. Rathbun v. Globe 
Indemnity Co., 107 Neb. 18, 184 N. W. 903, 24 A. L. R. 191. 

In Hagman v. Equitable Life Assurance Society, 214 Ky. 56, 282 S. W. 1112, 
1114, the policy covered and protected against a disability if the insured was 
“permanently unable to engage in any occupation or perform any work for com- 
pensation.” See National Life & Accident Ins. Co. v. O’Brien, 155 Ky. 498, 159 
S. W. 1134. 


[3-6] In Fidelity & Casualty Co. v. Bynum, 221 Ky. 450, 298 S. W. 1080, 
1082, the disability insured against “total illness disability that continuously pre- 
vents the assured from performing each and every duty pertaining to his occu- 
pation.” In that case the stated occupation was retail groceryman. In con- 
sidering the case, we used this language: “From this provision it is clear that 
the amount to be paid the insured depends upon his occupation at the time of 
his injury, and that, if he is totally disabled to follow that occupation, he is 
entitled to the sum that he would have received had he been engaged in this 
occupation at the time the policy was issued.” 

The language of the policy here obligates the company to pay the insured 
when “such injury” shall, independently of any and all other causes, imme- 
diately, totally, and continuously disable the insured from and after the time 
“such injury” was received and prevent the insured from performing any and 
every kind of work pertaining to his occupation of clerk, office duties only. 

This provision of the policy plainly brings it within the interpretation given 
the policy in the Bynum Case, supra. It remains to determine his occupation at the 
time he was injured. A person may engage in more than one occupation, as 
where he pursues one business during a part of each year and for the remainder 
of the year pursues a seasonable occupation. His rights as an insured are based 
on the actual facts as to what he was doing at the time he was injured, and 
not upon whether he, when the season came around, engaged temporarily in a 
seasonable occupation. Stewart v. Mass. Accident Co., 96 Conn. 561, 114 A. 657. 
One may pursue his chief occupation and as a side line carry on another with- 
out abandonment of his chief occupation. So where, as in the case of Mid- 
land Cas. Co. v. Anderson, 65 Colo. 32, 172 P. 1067, the usual occupation of the 
insured was that of mine superintendent, the fact he temporarily acted as tim- 
ber man, a more hazardous occupation, while waiting to resume his usual occu- 
pation, it was held, did not constitute a change of occupation of the insured. 


Under the general definition, “occupation” means one’s regular business or 
employment. One has a regular occupation, though he may be temporarily out 
of its pursuit and engage in another business, yet properly give his regular occu- 
pation as his true occupation. In the case of Sovereign Camp, W. O. W., 
v. Craft, 208 Ala. 467, 94 So. 831, a carpenter gave his occupation as a “carpenter” 
although he was at the time employed as a “handy-man” in an ore mine. 
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In Pacific Mut. Life Ins. Co. v. Van Fleet. 47 Colo. 401, 107 P. 1087, 1092, the 
court said: “A change of occupation, such as will defeat the policy, must be a 
permanent change, or a temporary change which, in all substantial respects, 
for the time being is a change of occupation.” 

In Taylor v. Illinois Commercial Men’s Ass’n of Chicago, 84 Neb. 799, 122 
N. W. 41, 24 L. R. A. (N. S.) 1174, it was held that the change (of occupation) 
referred to in the policy means “the substitution of one business or vocation 
for the other as the usual business or vocation of the assured, and did not refer 
to a casual or incidental resort to other activities far 30 days, where the voca- 
tion described in the policy was not abandoned, and it was undisputed that the 
assured expected within a few days to continue his usual vocation.” 

In Stone v. U. S. Casualty Co., 34 N. J. Law, 371, a school teacher out of 
employment was killed as a result of a fall from the second story of a barn, 
which he was having built, and the court held that the words “changing occu- 
pation” meant engaging in another employmnt as a usual business. 

In Simmons v. Western Travellers Accident Ass’n, 79 Neb. 20, 112 N. W. 
365, the insured was a travelling salesman, and had been out of employment 
about two years, and during that time had resided on his father’s ranch in 
Texas. He had performed services for his father, but had received no wages, 
he was killed by accident, and, in an action to recover an an accident policy, it 
was held that he had not changed his occupation within the meaning of the 
policy. 

In the Taylor Case, supra, the court said: “A man may have more than one 
vocation and engage in an additional occupation without abandoning the one 
described in his policy, and, if he does so, he does not necessarily change his 
vocation, unless the one is substituted for the other.” 

At the time the appellee received his injuries, he was engaged in “ordinary 
duties about his residence.” His injury did not result from a risk incident to 
the insurance business nor his work as clerk or chief engine dispatcher. Be- 
sides this fact, the testimony discloses that, although he made arrangements 
with the insurance company to solicit insurance, he had not in fact engaged in 
that business at any time prior to his injury. Even if the case be viewed on the 
theory that he had a double occupation at the time of his injury, not having 
been injured while engaged in other than his ordinary household duties at the 
time of his injury, his right to recover on the policy is unaffected by the mere 
fact that he had merely contracted two weeks prior to his injury with the in- 
surance company to solicit for it. Thorne v. A’tna Life Ins. Co., 155 Minn. 271, 
193 N. W. 463. 

Measuring the evidence by the applicable law, we are not prepared to sav 
that the trial court erred in peremptorily instructing the jury to find for the 
appellee as to this issue. 


“ 


[7, 8] Next, it is insisted that the appellee “worked as an insurance solicitor 
following his injury, and that his subsequent disability is not compensatory be- 
cause his disability was not immediate and continuous from the date of the 
accident.” 

The language of the policy in this respect is that the appellee will pay 
“when ‘such injury’ shall, immediately, totally and continuously disable the in- 
sured from and after the time ‘such injury’ was received and prevent the insured 
from performing any and every kind of work pertaining to his occupation ‘of 
clerk or engine dispatcher.’” His duty in this occupation was “calling crews, 
making assignments, keeping the crew book, writing the names from the yard 
book upon the Kentucky register, and the E. K. register, and transferring them 
to the day book; marking the crews out, marking them in, in fact ‘it is an eight 
hour day hard writing.’’ 

The evidence as to the work and nature of the work demanded by his occu- 
pation as clerk or chief engine dispatcher is not disputed, nor is his physical 
condition immediately following, and continuing since, disputed. The argument 
is offered that some time subsequent to his injury he wrote insurance and for 
newspapers that such evidence shows, not only a change of his occupation, but 
establishes that he was not by his injury prevented “from performing any and 
every kind of work pertaining to his occupation” as clerk or engine dispatcher. 
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His testimony in regard to soliciting insurance and writing for newspapers and 
description thereof are not disputed. The work performed as described by him 
in soliciting insurance “was just a small amount of writing, filling the man’s 
name in his application, and filling out the blanks.” In regard to the newspaper 
writing, he gathered clippings from newspapers, his wife writing the notes in 
reference to them. Such was not a change or abandonment of his occupation 
of clerk or chief engine dispatcher, nor proof that he was not totally disabled 
by his injury, within the meaning of the policy. 

A reasonable construction of the clause in question should be given it, i.e., 
one that is as just to the insured as it is to the insurer is the end to be attained. 
If the disability of the insured is such as to prevent him from doing all the 
substantial acts required of him in his business, it is to be regarded as a total 
one. And “while it is difficult to state a general rule of construction that will 
be applicable to all cases, we think we may safely state, as an elaboration of 
our views upon this subject, that a recovery should not be denied under such 
a clause as we have before us when the evidence shows that the insured was 
able to be up and about, and to do minor and trivial things not requiring his 
time or attention, or to direct his business and do some of the work himself, if 
his injuries are such that common prudence demands he desist from his labors.” 
Doyle v. N. J. Fidelity & Plate Glass Ins. Co., 168 Ky. 789, 182 S. W. 944, 945, 
Ann. Cas. 1917D, 851; Hartford Accident & Indemnity Co. v. Davis, 184 Ky. 
487, 210 S. W. 950; Consolidation Coal Co. v. Crislip et al., 217 Ky. 371, 289 S. 
W. 270, 272 

“One who is disqualified from performing the usual tasks of a workman in 
such a way as to enable him to procure and retain employment is ordinarily re- 
garded as totally incapacitated.” Consolidation Coal Co. y. Crislip, supra; Aétna 
Life Ins. Co. v. McCullagh, 195 Ky. 136, 241 S. W. 836. 

It is apparent that the appellee in his condition as it is described by the evi- 
dence, not only could not have procured employment as clerk or train dispatcher, 
but could not have retained it in his physical condition directly and continuously 
resulting from his injury. If the policy is given a fair and reasonable construc- 
tion, it cannot be said that the court erred in giving a peremptory instruction 
as to this issue. Fidelity & Casualty Co. v. Bynum, supra; Fidelity & Casualty 
Co. of New York v. Logan, 191 Ky. 92, 229 S. W. 104, and cases cited. 


[9] The policy provides that the insured shall not be paid for his injury, 
“unless he is continuously, by reason of his injury necessarily under the regular 
treatment at least semi-monthly of a legally qualified physician or surgeon.” 
It is argued that the appellee failed to allege and prove facts sufficient to bring 
his right to recover within this provision of the policy. It may be suggested as 
a reason for disregarding this argument that appellant did not by any pleading 
nor by the offering of any evidence present this defense on the trial in the cir- 
cuit court. To avail itself of this provision of the policy it was incumbent upon 
it to plead and prove the appelee’s failure to comply with such provision of the 
policy, or at least raise an issue in some manner in the circuit court. 


[10-12] It presented no demurrer to the petition, filed no answer, and offered 
no instructions bearing on such issue. It is a fixed rule of this court that a 
question not raised by the pleadings will not be considered on appeal. Davidson 
v. Davidson, 180 Ky. 190, 202, S. W. 493. A question not raised nor adjudicated 
in the circuit court will not be considered by this court. Bowling’s Adm’x v. 
Davis, 103 Ky. 187, 44 S. W. 643, 45 S. W. 77, 19 Ky. Law Rep. 1859; Fish v. Fish, 
184 Ky. 700, 212 S. W. 586. A question of law which is not presented to, nor 
passed upon by, the trial court, cannot be raised here for the first time. Mays- 
ville Telephone Co. v. First National Bank, 142 Ky. 578, 134 S. W. 886; Louisville 
& N. R. R. Co. v. Allen, 152 Ky. 837, 154 S. W. 371; Jefferson’s Adm’r v. Bogard’s 
Adm’rs, 159 Ky. 376, 167 S. W. 150; Walters’ Guardian v. Ransdell, 218 Ky. 267, 
291 S. W. 399. If the appellee was not treated and cared for by a physician as 
here complained of, it was a defense which the appellant should have presented 
by answer. A defense not relied on in the trial court will not be considered on 
an appeal to this court. City of Frankfort v. Jones, 207 Ky. 289, 269 S. W. 326. 
It was set up as a defense in the answer of appellant that the appellee failed 
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to give it notice of his injury. He testifies that he gave notice, and his statement 
relative thereto is not disputed. 

[13] Lastly, the appellant insists that the court erred in failing to instruct 
the jury to allow it credit by accrued premiums, and cites in support of this con- 
tention Crouch, Ency. of Insurance Law, vol. 3, § 616, and Rogers v. Union Bene- 
volent Society, 111 Ky. 598, 64 S. W. 444, 23 Ky. Law Rep. 928, 55 L. R. A. 605; 
Citizens’ Life Insurance Co. v. Boyle, 139 Ky. 1, 129 S. W. 303; Supreme Council, 
C. K. A. v. Wathen, 179 Ky. 64, 200 S. W. 320. There does not appear any simi- 
larity of the questions considered by the authorities cited and the one presented. 
3ut, waiving this, it is not shown by the evidence that there were at the time 
of the trial any accrued premiums unpaid; no motion, instruction, or pleading 
was offered by the appellant calling the attention of the trial court to this ques- 
tion, and, under the rule envnciated in the cases supra, this court cannot review 
it. 

On a consideration of the whole case, it is apparent that appellant recived.a 
fair and impartial trial, and that no error was committed by the court in giving 
to the jury a peremptory instruction. 

The judgment is affirmed. 





STEAVENS v. FEDERAL LIFE INS. CO. No. 122. 
Supreme Court of Michigan. June 25, 1931. 
237 Northwestern Reporter 388. 
INSURANCE. 

Insured, accidentally thrown from driver’s seat of corn binder into machine 
proper, held thrown “therefrom” within accident policy, though not touching 
ground. : 

Since driver’s seat was essential part of binder and, under policy, 
only part contemplated from which operator could be thrown, question of 
whether he was thrown “therefrom” was determined by place from which 

he was thrown and not place where, in course of flight, he landed. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

Clark, J., Butzel, C. J., and Sharpe, J., dissenting. 

Appeal from Circuit Court, Clinton County; Kelly S. Searl, Judge. 

Action by Hane W. Steavens against the Federal Life Insurance Company. 
From a judgment for defendant on a directed verdict, plaintiff appeals. 

Reversed, and new trial granted. 

Argued before the Entire Bench. 

Smith, Hunter & Spaulding, of St. Johns, for appellant. 

Charles H. Goggin and Paul R. Cash, both of Alma, for appellee. 

Wiest, J. 

A seat on the binder was provided for the driver. Plaintiff was accidentally 
thrown from such seat. The policy included disability sustained by being accident- 
ally thrown from a binder while engaged in its operation. The driver’s seat was 
an essential part of the binder and, under the policy, the only part contemplated 
from which an operator could be thrown. Plaintiff was thrown from that part 
of the binder, and the question of whether he was thrown from the binder is de- 
termined by the place from which he was thrown and not the place where, in the 
course of flight, he landed. 

The judgment should be reversed and a new trial granted, with costs, to 
plaintiff. 

McDonald, Potter, North, and Fead, JJ., concurred with Wiest, J. 

Clark,. J. 

Plaintiff sued on a policy of insurance. Defendant had judgment on directed 
verdict, from which plaintiff has appealed. The policy provides indemnity for 
certain injuries sustained while using a binder, farm wagon, etc., “by being acci- 
dentally thrown therefrom.” 

The question is whether plaintiff, who was riding a corn binder, was injured 
by being “accidentally thrown therefrom.” 

The binder was a McCormick-Deering, vertical type, short-corn binder, horse- 
drawn. On the left side is the driver’s seat nearly even with the top of the main 
wheel, which is 36 inches high, and its face is 8 inches wide. To the right of 
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the seat is the main wheel, and then the hand levers and the packers, binding 
attachment, gatherers, elevators, etc., which go to make up the machine. The 
machine proper is considerably higher than the main wheel. While plaintiff was 
riding, the wheel struck a stone. He was thrown from the seat, and, for a brief 
instant, free of the binder, across the wheel, into the machine proper, a distance 
of “14 or 15 inches or two feet.” The horses stopped. Plaintiff got to the ground 
and succeeded in getting his broken arm from the packers. 

The policy was one issued through a well-known newspaper, for a small pre- 
mium, and, necessarily, giving limited protection. We recognize that the parties 
may contract for what injuries the insurer shall and shall not be liable. The con- 
clusion of the trial judge was: “That ‘therefrom’ means ‘away from,’ ‘free from’; 
in this case the plaintiff was not thrown away from the binder. He says himself, 
that no portion of his body touched the ground until he purposely put his feet on 
the ground after the accident happened. He was thrown into the machinery of 
the binder and was injured * * * and my best judgment is that he cannot recover, 
because, he was not thrown from the binder.” 

Each of these cases must be decided on its own facts. We may fancy cases 
beyond this and into absurdity, but if one were thrown from a wagon seat into 
the wagon box, or from an automobile seat into its top, could it be said he had 
been thrown from the wagon, or the automobile? Are not these fancied cases 
like the one at bar? 

We agree with the trial judge that the injuries here are not within the policy 
contract. 

Affirmed. 

Butzel, C. J., and Sharpe, J., concurred with Clark, J. 


WALL v. COMMONWEALTH CASUALTY CO. OF PHILADELPHIA, 
PA. No. 17157. 
‘Kansas City Court of Appeals. Missouri. May 25, 1931. 
39 Southwestern Reporter (2d) 441. 
4. INSURANCE. 
Insurance contract susceptible of two meanings should be given interpretation 


most favorable to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
5. INSURANCE. 

Whether insured suffered from boils within health policy provision, or wheth- 
er another disease not within policy was primary cause of confinement, held ques- 
tion for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

6. INSURANCE. 

Insured under health policy held entitled to pro rata indemnity only, where 
policy thus limited liability of insurer in case of other insurance. 

(For other cases, see Insurance, Dec. Dig. § 531%.) 

7. INSURANCE. 

Policy indicating that payments are collectible from assessments is policy on 
“assessment plan,” while one providing for fixed regular premium is “old line 
policy.” 

(For other cases, see Insurance, Dec. Dig. § 124.) 

8. INSURANCE. 

To bring policy within section requiring statement of exact sum payable, pol- 
icy must show an undertaking that insurance was to be gathered by assessments 
(Rev. St. 1929, § 5747). 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

Appeal from Circuit Court, Randolph County; A. W. Walker, Judge. 

Action by Ernest W. Wall against the Commonwealth Casualty Company of 
Philadelphia, Pa. Judgment for plaintiff, and defendant appeals. 

Affirmed on condition of remittitur, and otherwise reversed and remanded for 
new trial. 

Hunter & Chamier, of Moberly, for appellant. 
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Hammett & Holman, of Moberly, for respondent. 

ARNOLD, J. 

This is an action to recover upon a limited accident and sickness policy of 
insurance. Defendant is a corporation organized and existing under the law, 
with its home office at the city of Philadelphia, Pa., engaged in writing policies 
of insurance against loss of time by accident or sickness, and authorized to do 
business in the state of Mo. Plaintiff is a resident of Clark in Randolph county, 
Mo. 

On May 19, 1928, in consideration of $10 premium to be paid annually, de- 
fendant issued its policy of insurance whereby it agreed to insure plaintiff, sub- 
ject to all the provisions and limitations therein contained, against the effects of 
hodily injuries caused directly, solely, and independently of ali other causes, by 
external, violent, and accidental means, which bodily injuries or their effects shall 
not be caused wholly or in part, directly or indirectly, by any disease, defect, or 
infirmity, and which shall from the date of accident result in continuous disability, 
and also against sickness, as follows: “If the insured shall be continuously con- 
fined within the house, not leaving it at any time or for any purpose whatsoever, 
and regularly visited therein at least once in every seven days by a licensed phy- 
sician and be wholly prevented from transacting any and every kind of business 
solely by abscess of brain (when operated upon) * * * boils (furuncle),” ete., 
“not including their complications and consequences, provided that this insurance 
shall have been in continuous force for thirty days from its date prior to the con- 
traction of the disease, the Company will pay for such confinement after the first 
seven days and not exceeding ten weeks a weekly indemnity of twenty-five dollars 
($25.00).” 

Another provision of the policy is as follows: “If the insured shall carry with 
another company, corporation, association or society other insurance covering the 
same loss without giving written notice to the Company, then in that case the 
company shall be liable only for such portion of the indemnity promised as the 
said indemnity bears to the total amount of like indemnity in all policies cover- 
ing such loss and for the return of such part of the premium paid as shall ex 
ceed the pro rata of the indemnity thus determined.” 

Suit on the policy was instituted July 16, 1930, before a justice of the peace 
in and for Sugar Creek township, Randolph county, Mo., by the filing of a for- 
mal petition alleging the facts relative to the issuance of the policy; that the 
same had been in force thirty days from its date, as provided in said policy, prior 
to the contraction of the disease for which indemnity is claimed; that on Decem- 
ber 8, 1929, after said policy had been in force more than thirty days from its 
date, plaintiff was continuously confined within his house for more than four 
months, not leaving it at any time, or for any purpose whatsoever, and was reg- 
ularly visited therein, at least once in every seven days, by a licensed physician, 
and wholly prevented from transacting any and every kind of business, solely by 
reason of said sickness, to wit, boils; that the policy provided for payment to 
plaintiff the sum of $25 per week, not exceeding ten weeks consecutively, when so 
disabled; that plaintiff has done and performed all the things required of him by 
the terms of said policy; that defendant has denied liability and refused to pay 
plaintiff any sum whatsoever on account of said sickness and boils. 

Defendant filed no pleading in the court of the justice of the peace. There 
was a trial to a jury resulting in a verdict in favor of plaintiff in the sum of $250. 
An appeal was taken to the circuit court of Randolph county, where, on trial to a 
jury, plaintiff had judgment for $250. Motions for new trial and in arrest of 
judgment were overruled, and defendant has appealed. 

{1] The first point demanding attention is respondent’s point 5, in which he 
attacks the sufficiency of the bill of exceptions on the ground that “it does not 
show when the motion for a new trial and in arrest of judgment were overruled, 
and further, does not show that the affidavit and application for appeal were filed 
during the same term at which the motions for a new trial and in arrest of judg- 
ment were overruled,” and asks dismissal of the appeal. No formal motion has 
been filed asking dismissal of the appeal upon the grounds above mentioned. Such 
a motion, however, is not necessary where, as here, the matter was properly 
raised in respondent’s brief and served within the time specified in the amend- 
ment to our rule 15, which provides: “If in any case a respondent or defendant 
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in error desires to question the sutfciency of appellant’s or plaintiff in error’s ab- 
stract of the record because it fails to show. the timely filing or the overruling of 
the motion for new trial or in arrest of judgment, or that the ruling on any such 
motion was excepted to, or that the bill of exceptions was duly signed or filed, or 
that the appeal was duly taken, such objections and the reasons therefor shall be 
served in writing on appellant or plaintiff in error, or his counsel, ten days before 
the day on which the cause is docketed for hearing or within ten days after the 
abstract is served. Any such objections not so specified shall be deemed waived 
and will not be considered by the court.” 

The service copy of the abstract of record herein shows plaintiff acknowleged 
service of the same on February 9, 1931. The service copy of plaintiff’s state- 
ment, brief, and argument shows a receipt by defendant of copy of the same on 
February 21, 1931. The receipt therefor shows it was not served within ten days 
after the copy of the abstract of the record was served, as required by amend- 
ment to our rule 15, quoted above. However, the copy of plaintiff's statement, 
brief, and argument, as shown by the receipt, was served more than ten days be- 
fore the cause was docketed for hearing, to wit, March 4, 1931. The question, 
therefore, is properly before us for consideration. ; 

2, 3] An examination of the bill of exceptions shows plaintiff’s objections 
good as to that instrument. It is noted the record proper recites: “And thereafter 
towit, on the 12th day of November, 1930, and during said October Term, 1930, 
of said court, and within four days after the rendition of said verdict, and the 
entering of said judgment in said cause, appellant duly filed its motion for a new 
trial and on the same day and date, November 12, 1930, appellant duly filed its 
motion in arrest of judgment, which motions are hereinafter set forth in the bill 
of exceptions. And on Dec. 8, 1930, and during said October Term, 1930, the 
court overruled said motion for new trial and during said term, on defendant's 
affidavit therefor, granted defendant an appeal to the Kansas City Court of Ap- 
peals, with leave to file its bill of exceptions within the time allowed by statute 
and fixed its appeal bond in the sum of $750.00, which bond was duly filed and 
approved.” 

This shows a timely filing of motions for new trial and in arrest of judg- 
ment, and that they are set forth in the bill of exceptions. The record also shows 
the timely overruling of the motion for new trial, but there is no showing that 
the motion in arrest was overruled; the bill of exceptions shows the overruling of 
this motion without showing the date of such action. <A similar situation is dis- 
cussed in the case of Stid v. Railway Co., 211 Mo. 411, 109 S. W. 663, an opinion 
by Lamm, J. The record in that case, as here, showed motions for new trial and 
in arrest were duly filed, on the same day; the bill of exceptions (as here) showed 
exceptions were duly saved to the overruling of both motions. The court said, 
loc. cit. 413 of 211 Mo., 109 S. W. 663, 664: “If, however, force be given to that 
part of the record preserved in the bill of exceptions, the motion in arrest was 
overruled at the same time as the motion for a new trial, and exceptions were 
saved to overruling both.” 

As to motions in arrest, the court further said, loc. cit. 415 of 211 Mo., 109 
S. W. 663, 664: “Speaking with precision, a motion in arrest is not a motion for a 
rehearing. If granted, it does not necessarily result in a new trial. If an amend- 
ment be allowed, the cause by statutory command proceeds ‘according to the prac- 
tice of the court.’ Rev. St. 1899, § 804 (Ann. St. 1906, p. 769). When we con- 
sider the limited and humble office of a motion in arrest in the light of the author- 
ities cited, it can be seen to be no essential element in an appeal. It is a not in- 
frequent practice to appeal without one. The most to be said of such motion is 
that, if one be not filed and passed upon by the trial court, an appellate court will 
not consider matter of error to which the trial court’s attention could only be 
called by a motion in arrest.” 


We hold, therefore, that, though the record in the case at bar is somewhat 
irregular, yet this irregularity is not sufficient to deprive defendant of the right 
to have its appeal considered. An appeal is a child of statute, its object being to 
arrive at the right of the cause, and statutes pertaining to procedure are entitled 
to liberal construction. Stid Case, supra. We rule this point against plaintiff. 

Passing now to the appeal on its merits, we find there are seven assignments 
of error presented and argued under six headings in points and authorities, the 
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first of which is to the effect the rule in Missouri is that, where the language in 
an insurance policy is plain and unequivocal, there is no room for construction 
and the words must be given their usual and natural meaning. Opinions are cited 
holding to this effect. That this is a correct statement of the law is not disputed. 
Neither is there any dispute that the policy sued on is a limited one, covering 
certain diseases only, all of which are named in the policy. It is concluded if 
plaintiff was disabled from any disease named in the policy, he is entitled to re- 
cover; but, if he suffered from a disease not named therein, he is not entitled to 
its benefits. 

It is argued by defendant that the testimony shows plaintiff was afflicted with 
tularaemia, an infectious disease caused by bacterium tularense, and transmitted to 
man, among other ways, by contamination of his hands with portions of the in- 
ternal organs or body fluids of infected animals. Cases of this infection occur 
from skinning and dressing infected rabbits. The primary lesion is a pimple, 
later an ulcer, accompanied by enlargement of the lymph glands which proceed to 
suppuration and sometimes rupture of the skin. 


The testimony shows that in November plaintiff went hunting and killed some 
rabbits, which he skinned. He was taken sick on December 4, and called a doctor 
on December 8. In the preliminary notice of illness sent defendant as a basis for 
his claim, in answer to the question as to the disease causing his disability, plain- 
tiff answered “tularaemia, abscess and boils, swollen joints and glands.” His at- 
tending physician, in the “Physician’s Preliminary Report of Illness,” named 
tularaemia, and, in answer to the question, “Has he any others?” answered, “ab- 
scess and boils.” The doctor also stated there was a “diagnosis blood test sent to 
Washington, D. C.” In answer to the request to describe the symptoms leading 
to the diagnosis, he said, “Chills, swollen joints and glands, abscesses and boils 
that would not heal.” Similar statements were made by plaintiff and his physi- 
cian in his claims presented for benefits in two other companies in which he car- 
ried policies. In proving up on one of these policies, i. e. the Business Men’s As- 
surance Company of America, an accident concern, the doctor’s certificate stated 
plaintiff had tularaemia (rabbit disease), and that the injury was sustained by 
“skinning rabbits.” 

Defendant points out that, as to the payment of sick benefits, the policy spe- 
cifically provides: “If the insured shall be continuously confined within the house, 
not leaving it at any time or for any purpose whatsoever, and regularly visited 
therein at least once in every seven days by a licensed physician and be wholly 
prevented from transacting any and every kind of business solely by abscess of 
brain (when operated upon) * * * boils (furuncle) * * * and yellow jaundice, 
not including their complications and consequences.” ; 

Upon this clause in the policy and based upon the evidence heretofore indi- 
cated, it is argued plaintiff is not entitled to recover, and the court erred in re- 
fusing defendant’s peremptory instruction offered at the close of all the evidence. 

If the evidence showed plaintiff suffered from no disease other than tular- 
aemia, of course defendant’s position would be sustained; but that is not the case. 
Plaintiff agrees with defendant that the policy sued on was a limited policy, cover- 
ing only the diseases named therein, but says the policy covers “boils,” and goes 
further and uses the explanatory term “furuncle.” Plaintiff contends furuncle 
is a broader term than boils; that Webster defines it as an “inflammatory tumor,” 
which would seem to cover any tumor or abrasion of the skin which is inflamma- 
tory or suppurating. There is substantial evidence of record that plaintiff was 
suffering from boils prior to the time he skinned the rabbits, and that this condi- 
tion confined him to his home for a period of over ten weeks. 


[4, 5] It is plaintiff's position that there is some evidence in the record that, 
at some time during the period of his confinement to his house, he was suffering 
from tularaemia, but that the question as to whether he suffered from boils, as 
specified by the terms of the policy, was the one submitted to the jury. In this 
position plaintiff is right. There was presented a question of fact for the jury. 
It is the law that insurance contracts susceptible of two meanings, one broadening 
the scope of insurer's liability and the other narrowing it, should be given the in- 
terpretation most favorable to the insured. Kempf v. Equitable Life Assur. Soc. 
of United States (Mo. App.) 184 S. W. 133; Schmohl v. Ins. Co. (Mo. App.) 
189 S. W. 597: Landrigan v. Ins. Co., 211 Mo. App. 89, 245 S. W. 382; Bothmann 
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Life Ins. Co., 299 Mo. 269, 252 S. W. 652. It is defendant’s position that the 
testimony must show plaintiff was confined to his house and unable to transact 
any and every kind of business solely by “boils (furuncle).” 

The policy does so provide, but the testimony is capable of being construed 
by the jury as fully meeting the demands of the policy. We cannot pass on the 
weight of the evidence, and, in the state of the record, we may not say, as a mat- 
ter of law, that defendant’s instruction in the nature of a demurrer should have 
been given. Defendant properly insists courts do not have the right to enlarge 
upon the plain provisions of a policy, nor make an insurance contract contrary 
to the express agreement of the parties thereto. This plain statement of the rule 
may not be refuted, but, as applied to the situation here presented, the rule is not 
effective. Reduced to the last analysis, the case presents the following features: 
Defendant insists tularaemia is the fundamental disease from which plaintiff 
suffered and that the so-called boils from which he suffered were complications 
and consequences of the tularaemia and not covered by the policy. Plaintiff 
claims the boils (furuncle) from which he suffered were the basic ailment, and 
that tularaemia was not the primary or contributing cause of his confinement. 
The jury has accepted plaintiff's view in this respect and given him a verdict. 
We shall not disturb their finding. 

[6-8] Defendant complains the judgment is excessive, as defendant is liable, 
if at all, only in such portion of the indemnity promised as it bore to the total 
amount of like indemnity; that plaintiff carried other insurance which was taken 
out without giving defendant notice thereof. It is argued the provisions of an 
insurance policy voiding it for additional insurance without the insurer’s consent 
and indorsement on the policy are valid. Cases are cited in support on this pro- 
position. 

Plaintiff urges this position is contrary to the statute requiring policies to spe- 
cify the exact sum of money payable upon happening of the contingency sued 
against. Sections 5747 and 5768 R. S. 1929. Section 5747 provides: “Every policy 
or certificate hereafter issued by any corporation of this state doing business in 
conformity with the provisions of this article, and promising a payment to be 
made upon a contingency of death, sickness, disability or accident, shall specify 
the exact sum of money which it promises to pay upon each contingency insured 
against, and the number of days after satisfactory proof of the happening of 
such contingency at which such payment shall be made, and upon the occurrence 
of such contingency, unless the contract shall have been voided for fraud or 
breach of its conditions, the corporation shall be obligated to the beneficiary for 
such payment at the time and to the amount specified in the policy or certificate.” 


The article of the policy to which this section applies is entitled “Insurance 
on the Assessment Plan,” and section 5768 applies to any and all corporations do- 
ing business in this state under the provisions of the act. 

A ‘policy clearly indicating that payments necessary to continue the same are 
to be collected wholly or in part from assessments on holders of certificates of 
like class is one upon the assessment plan. One providing for a fixed regular 
premium is held to be an old line policy. Lee v. Ins. Co., 303 Mo. 492, 261 S. W. 
83: Williams v. Ins. Co., 189 Mo. 70, 81, 87 S. W. 499; Ficklin v. Ins. Co., 205 
Mo. App. 452, 225 S. W. 102. To bring a policy within this section, it must show 
on its face an understanding that the insurance was to be gathered by assessments. 
Williams v. Ins. Co., supra. It is also held policies for a fixed and limited annual 
premium are not on the assessment plan. Section 17 of the policy herein pro- 
vides: “If the insured shall carry with another company, corporation, association 
or society other insurance covering the same loss without giving written notice to 
the company, then in that case the company shall be liable only for such portion 
of the indemnity promised as the said indemnity bears to the total amount of life 
indemnity in all policies covering such loss and for the return of such part of the 
premium paid as shall exceed the pro rata of the indemnity thus determined.” 


During the progress of the trial the parties stipulated as follows: “It is ad- 
mitted by the parties hereto, that the plaintiff, without giving written notice to. 
defendant, carried, from November 1, 1929, to March 1, 1930, a policy of insur- 
ance with the Business Men’s Assurance Company of Kansas City, Missouri, 
which provided for an indemnity of $25.00 for one year, and also with the Mutual 
Benefit Health and Accident Association of Omaha, Nebraska, which provided 
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for an indemnity of $15.00 a week during total disability, each of such policies 
covering the same loss covered by the policy herein.” 

Based upon the foregoing provisions of the policy and the stipulation re- 
ferred to, defendant insists the verdict is excessive and the court erred in refus- 
ing its proffered instructions 5, 6, and 7, which sought to tell the jury defendant 
was liable only for its proportional part of the insurance carried, if the jury 
found the facts otherwise to support plaintiff’s claim. We hold defendant is right 
in this contention, and that the court erred in not instructing the jury on the ques- 
tion of pro rata indemnity, but this error may be cured by remittitur, under the 
provisions of the stipulation above quoted and section 17 of the policy. The 
judgment is excessive in the sum of $152.65. Plaintiff is entitled to recover in his 
action $96.15, the pro rata share of the total indemnity, plus $1.20 unearned pre- 
mium. 

Therefore if, within ten days from the filing of this opinion, plaintiff shall 
enter a remittitur of $152.65, the judgment will be affirmed for $97.35; otherwise 
it will be reversed, and the cause remanded for a new trial. 

Bland, J., concurs. 

Trimble, P. J., absent. 


PALTANI v. SENTINEL LIFE INS. CO. No. 27914. 
Supreme Court of Nebraska. June 19, 1931. 
237 Northwestern Reporter 392, 
INSURANCE. 

Touring car converted into repair and tow car by removing body and_at- 
taching cabin and hoisting device held not “automobile truck” within accident policy. 
Syllabus by the Court. 

A touring car, from which the body has been removed and a cabin 
placed on the front with a small box for holding tools, and back of which 

is attached a hoisting device for lifting automobiles for the purpose of 

repairing and towing them along the highway, is not an automobile truck 

within the meaning of a provision of an accident insurance policy ex- 
cluding liability for an accidental injury received while riding in or on 

an automobile truck. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

Appeal from District Court, Douglas County ;° Fitzgerald, Judge. 

\ction by Rose R. Paltani against the Sentinel Life Insurance Company of 
Kansas City, Mo. Judgment for plaintiff, and defendant appeals. 

\ffirmed. 

Dressler & Neely, of Omaha, for appellant. 

S. L. Winters and John T. Marcell, both of Omaha, for appellee. 

Heard before Goss, C. J., and Rose, Dean, Good, Eberly, and Day, JI. 

Day, J. 

This is an action by the beneficiary to recover under the terms of an insur- 
ance policy for accidental death of the insured. The insurance company appeals 
from a judgment. 

The insured was instantly killed, while riding in or upon an automobile, by 
being struck, run down or over by another automobile. The policy upon which 
this action is brought insures against losses and disabilities which result, ex- 
clusively of all other causes, from accidental bodily injuries sustained by the 
insured, which are sustained while operating, driving, riding in or on, demon- 
strating, adjusting or cranking an automobile, or in consequence of being struck, 
run down or run over, or caused by the burning or explosion of an automobile. 
Under the insuring paragraph of the policy, this accident was covered because 
the bodily injury resulting in the death of the insured was sustained while riding 
in or on an automobile, and in consequence of being struck down or run over 
by an automobile. However, the policy in question is one of strictly limited lia- 
bility. It is denominated by the company as a “Special Automobile Accident Pol- 
icy.” It is, of course, perfectly proper for the company to limit its liability. The 
policy only calls for a premium payment of $5 a year, which necessitates such 
limitation on the part of the company. If the accident in this case in which the 
insured figured is one not covered by the policy, it must be because it is ex- 
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cluded by a subdivision E of paragraph 4 of additional provisions of the said 
policy which limits or excludes liability for certain accidents. Here it is: “This 
insurance does not cover * * * while driving or riding in or on any * * * 
automobile truck.” 


In Coad v. London Assurance Corporation, 119 Neb. 188, 227 N. W. 925, we 
held: “Where an insurance policy by its insuring clause clearly covers an article, 
and an exception clause does not clearly exclude it, the policy, being strictly con- 
strued against the company preparing it, will be held to cover said article.” The 
plaintiff relies upon this case to support its contention. We doubt that the cited 
case controls the case as bar. There seems to be no ambiguity in the controversial 
policy. 


The appellant contends that the insured at the time of his injury was riding 
in or on an automobile truck, and was therefore not covered by the policy. Was 
the car in or on which the insured was riding an automobile truck within the 
terms of the policy? The decision of the court that the car in or on which the 
deceased was riding was not an automobile truck will determine that plaintiff 
is entitled to recover under the policy. This case was presented to the trial 
court and to this court as a case stated upon an agreed statement of facts which, 
with reference to the car in question, is as follows: “It is further agreed that 
the car upon which Paltani was riding when he was struck by the automobile 
driven by Wood was a Twin Six (6) Cylinder Packard Car, equipped for a 
wrecking car; that it was originally a touring car, and the touring body had been 
taken off and a cabin body put on the front of it, and a box for holding tools, and 
back of the box was hoisting device for lifting up machines for the purpose of re- 
pairing, and for the purpose of towing them along the highway.” The Oxford Dic- 
tionary defines a truck as “a wheeled vehicle for carrying heavy weights.” The new 
Century Dictionary defines a truck as an automobile for transporting heavy loads. 
An automobile truck has also been defined as a “vehicle for conveyance of commer- 
cial purposes over ordinary roads, and the average type of that kind of vehicle is es- 
pecially designed both in its propelling mechanism and its body construction for that 
function.” 42 C. J. 611. The foregoing work cites American-La France Fire 
Engine Co. v. Riordan (C. C. A.) 6 F.(2d) 964, which case we will discuss 
later. The car in question does not come within the definition of an automobile 
truck. It was not built for carrying heavy loads and was not so used. It was 
equipped with tools for do’ng a certain work. It was suitable for and was used 
to carry passengers. The insured was a passenger at the time of the accident. 
We are of the opinion that the car in this case is not a truck within the authori- 
tative definitions herein quoted. The appellant contends that section 60-301, Comp. 
St. 1929, contains a statutory definition of the word truck, which statutory defini- 
tion became a part of the contract of insurance. Thev rely upon the rule stated 
in American Surety Co. vy. School District, 117 Neb. 6, 219 N. W. 583, 584: 
“Statutes, with reference to which contracts are made and entered into, become 
a part of such contracts.” The definition given in the statute is: ““Trucks’ shall 
include motor vehicles equipped or used to carry anything other than passengers.” 
This section of the statute is a part of the article relating to motor vehicle 
registration and licenses and deals only with the regulation of motor vehicles 
upon the highway. This automobile was not equipped or used to carry anything 
other than passengers. 

The views expressed herein find support in some cases. In American-La 
France Fire Engine Co. v. Riordan (C. C. A.) 6 F.(2d) 964, the court held 
that a fire engine was not a motortruck within the meaning of the revenue act 
which avoided the use of the term motor vehicle which is ordinarily charged as 
a “catch all” phrase. In Poncino v. Sierra Nevada Life & Casualty Co., 104 Cal. 
App. 671, 286 P. 729, it is stated that the manner in which a vehicle is used, 
as well as construction, are important factors in determining its character as 
passenger or freight vehicle under an accident policy. This case cites Wilmarth 
v. Pacific Mutual Life Ins. Co., 168 Cal. 536, 143 P. 780, Ann. Cas. 1915B, 1120, 
which held that the provision in the policy for double indemnity in case of in- 
jury to the insured while in a passenger elevator had reference, not only to the 
elevator’s use exclusively for passengers, but to the elevator’s customary use for 
conveying passengers, although also used for carrying freight. As stated, there 
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was testimony that the car was sold as a passenger car and that it was primarily 
used to transport the insured from place to place in the course of his employ- 
ment. A body was attached and insured at the same time used the car for other 
purposes incidental to the main purpose, but that did not necessarily alter its 
connection and it would still be a passenger car. The car was customarily used 
for the carriage of the driver, the carriage of other passengers being incidental. 

In Hemlock 6400 Tire Co. v. McLemore, 151 Tenn. 99, 268 S. W. 116, a 
Ford roadster with wagon shape box substituted for tonneau as distinguished 
from type designated “truck” by factory, used chiefly for commercial purposes to 
carry tools and rider’s articles, but no freight, was held not a truck within the 
statutes providing for registration of automobiles and fixing fees; intent being 
to distinguish heavy, slow moving freight vehicles causing heavy road wear, 
according to manufacturer’s class, and a truck being a strong vehicle for trans- 
porting freight, merchandise or other heavy articles. 

We are constrained to hold that a touring car, from which the body has been 
removed and a cabin placed on the front with a small box for holding tools, and 
back of which is attached a hoisting device for lifting automobiles for the 
purpose of repairing and towing them along the highway, is not an automobile 
truck within the meaning of a provision of an accident inslurance policy excluding 
liability for an accidental injury received while riding in or on any automobile 
truck. 

The judgment of the district court is 

Affirmed. 

PINA v. CONTINENTAL CASUALTY CO. (two cases). Nos. 6947, 6948. 
Supreme Court of Rhode Island. June 30, 1931. 


155 Atlantic Reporter 659. 

2. INSURANCE. 

Provision in accident and health policy that nonpayment of premiums avoids 
policy is valid and self-executing. 

(For other cases, see Insurance, Dec. Dig. §§ 310[2], 349[1].) 
3. INSURANCE. 

Provision in accident and health policy whereby payment of premiums con- 
stitutes condition precedent to insurer’s continued liability must be obeyed bona 


' 
¢ 
Ge. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 
4. INSURANCE. 

Statements in application for insurance as of applicant's own knowledge on 

. . I I . . . . 
which insurance contract is based are “warranties,” and any agreement therein is 
binding when policy is issued and delivered. 

(For other cases, see Insurance, Dec. Dig. § 264[1].) 

5. INSURANCE. 

Provision in accident and health insurance contract that insured has no other 
such insurance, and will not apply for more without notifying insurer, is reason- 
able and valid, and must be obeyed. 

(For other cases, see Insurance, Dec. Dig. §§ 288[1], 336[1].) 

6. INSURANCE. 

Insured, breaching accident and health insurance contract by procuring addi- 
tional insurance without notifying insurer, justified insurer in terminating con- 
tract. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

Exceptions from Superior Court, Providence and Bristol Counties; Willard 
B. Tanner, Judge. ; ae ‘ : . y 

Separate actions by Manuel Pina and by Susie A. Pina against the Continental 
Casualty Company. Decision in each case for defendant, and each plaintiff brings 
exception.’ 

Exception for each plaintiff overruled, and each case remitted to the superior 
court for entry of judgment for defendant. ae 
Toseph G. LeCount, of Providence, for plaintiff. 
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Boss, Shepard & McMahon and Henry M. Boss, Jr., all of Providence, and 
Francis W. Conlan, of West Warwick, for defendant. 

STEARNS, C. J. 

These are actions on the case on the common counts to recover all pre- 
miums paid by the plaintiffs, husband and wife, on two policies of health and 
accident insurance issued by the defendant. The cases were tried together by a 
justice of the superior court without a jury. The decision in each case was for the 
defendant. The cases are here on plaintiff’s bills of exceptions; the only excep- 
tion in each case is to the decision of the trial justice. 

The policies were issued October 22, 1926; the monthly premiums on one was 
$3.35, on the other $1.70. Each policy contains a provision that the failure to 
pay any premium shall forfeit to the company all rights to any indemnity. 

Susie Pina paid the premiums for herself and her husband regularly until 
May, 1930, to William J. Nagle, state agent of the defendant. September 4, 
1929, defendant paid $11.66 to Manuel Pina for disability due to illness, and 
made another payment of $10 to him March 21, 1930, for the same reason. After 
the last payment was made, the company discovered, through information given 
to it by the underwriter’s bureau, that Manuel Pina had presented a claim for 
disability to the Peerless Casualty Company. On investigation, defendant found 
that Manuel, some time after taking out a policy with it, had secretly taken out 
another health policy with the Peerless Casualty Company for $60 a month, 
which, with the $50 a month in defendant company, gave him a total monthly 
insurance of $110. His regular wages were $77.50 a month. May 5, 1930, when 
Mrs. Pina offered to pay the premiums for herself and her husband, Nagle told 
her he had discovered the facts and that her husband was overinsured; he of- 
fered to make a new agreement with her husband if he would reduce the amount 
of his insurance to comply with defendant’s rules. Mrs. Pina refused the offer, 
and she says that Nagle then refused to accept the premium on either policy. 
Nagle testified that he refused to accept the premium on her husband’s policy 
because of the breach of the contract, and that Mrs. Pina thereupon refused to 
pay either premium. 

[1] The trial justice found that plaintiffs had refused and failed to pay 
the required premiums, and that Manuel Pina had also breached his contract by 
taking out other insurance without the knowledge and consent of the defend- 
ant. These findings of fact by the trial justice are supported by the evidence, 
and will not be disturbed by this court, in the absence of proof that they are 
clearly erroneous. 

[2-4] A provision in a policy of accident and health insurance that the fail- 
ure to pay the premiums when due shall avoid the policy is valid, and is a self- 
executing provision. It is a common provision in such policies which is fair and 
readily understood; by the agreement of the parties, it is made the basis and a 
condition precedent to the continuance of the liability of the insurer, and it must 
be complied with in good faith by the insured. 5 Couch Cyc. of Insurance Law, 
3647: Northern Assurance Co. v. Grand View Bldg. Ass’n, 183 U. S. 308, 22 
S. Ct. 133, 46 L. Ed. 213; Rocci v. Mass. Accident Co., 222 Mass. 336, 110 N. E. 
972, Ann. Cas. 1918C, 529. By the terms of each policy, the application therefor 
and the statements and agreements contained therein were made a part of the 
contract of insurance. A copy of each application was included in each policy. 
Statements made in the application for insurance as of the applicant’s own 
knowledge upon which the contract of insurance is based are warranties, Wells 
v. Great Eastern Casualty Co., 40 R. I. 222, 100 A. 395, and any agreement 
therein is binding when the policy is issued and delivered. 


In the application for each policy, section 7 is as follows: “Except as 
herein stated, I have no other accident or health insurance in this or any other 
company and if I apply for any more of either I will notify the company at 
once * * * no exceptions.” 

[5, 6] The provision with respect to existing insurance or the securing of 
additional insurance is reasonable and valid, and must be complied with by the 
insured. It is a direct relation to the obligation of the insurer both as to the 
amount of the insurance and of the premium. 2 May on Insurance (2d Ed.) § 364. 
It is obvious that in the case at bar the additional insurance secured by Manuel 
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increased the risk for the defendant, as the insured was thereby financially bene- 
fited by any disability. The failure of the insured to notify the insurer of the 
application for and the securing of such insurance was a breach of the con- 
tract with the defendant, which justified the latter in terminating the contract 
and refusing to accept any more premiums after it learned the facts. 

In the case of Susie Pina, the policy was avoided by her failure to pay 
the premium. In that of Manuel Pina the policy was avoided by his breach of 
the contract in securing additional insurance without the consent of the insurer. 

The exception of each plaintiff is overruled; each case is remitted to the 
superior court for entry of judgment for the defendant. 





PURVIS v. COMMERCIAL CASUALTY CO. No. 13179. 
Supreme Court of South Carolina. June 15, 1931. 
159 Southeastern Reporter 369. 
INSURANCE. 

Accident policy providing for expiration at noon on certain date held not in 
force in afternoon of such date, notwithstanding receipt book notice that pre- 
miums must be paid “on or before” such date. 

_ The policy provided that insurance should be for 12 months _be- 
ginning at noon September 3, 1928, and the receipt book contained notice 
that premium must be paid on or before September 3, 1929, and accident for 


which liability was claimed occurred on the afternoon of September 2, 
1929, 


(For other cases, see Insurance, Dec. Dig. § 177.) 


Appeal from Common Pleas Circuit Court of Florence County; R. W. Shar- 
key, County Judge. : 

_ Action by Carrie E. Purvis against the Commercial Casualty Company. From 
a judgment for plaintiff, defendant appeals. : 

Reversed and remanded, with instructions. 

suford Jackson, of Columbia, for appellant. 

Preston B. Thames, of Florence, for respondent. 

STABLER, J. 

The undisputed facts out of which this action arose are as follows: The de- 
fendant company insured Jack W. Purvis, a son of the plaintiff, “for the term 
of twelve months from the third day of September, 1928, from noon, standard 
time * * * against loss or disability resulting directly * * * from bodily 
injuries effected solely through external, violent and accidental means * * 
and sustained by the insured while operating, driving, riding in, demonstrating, 
adjusting or cranking an automobile, or in consequence of being struck, run 
down, or run over by, or caused by the burning or explosion of, an automobile. 
* * *” The policy also provided for an indemnity of $1,000, to be paid to 
the beneficiary, for the death of the insured resulting “from such injury within 
thirty days from the date of .the accident.” Mrs. Carrie E. Purvis, plaintiff in 
this case, was named as beneficiary. The company delivered to the insured, along 
with the policy, a premium receipt book, containing among other things, notices 
and directions as to the time and manner of payment of future premiums. 

On September 3, 1929, about 5 o’clock in the afternoon, Purvis was fatally 
injured by a Fordson tractor, which he was driving along a public highway, and 
which accidentally turned over on him. At the time, the tractor was being used 
to move a boiler, to which it was attached. The insured died a few hours after 
the accident. The beneficiary in due time made demand upon the insurer for 
payment of the indemnity; the company refused to pay; and this action followed. 

At the close of plaintiff’s testimony, counsel for the defendant made a motion 
for a nonsuit upon the following grounds: (1) That the testimony conclusively 
showed that the accident which resulted in the death of the insured occurred 
some five and one-half hours after the policy had expired by its own terms; 
and (2) “that the automobile policy does not include tractors under the act of 
the Legislature.’ The motion was denied, whereupon the defendant, without of- 
fering testimony, moved for a directed verdict on the same ground. This motion 
was also refused, the court directing a verdict for the plaintiff for $1,000. 


The appeal presents two questions for consideration: (1) Was the insurance 
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in force at the time of the fatal accident? (2) Is a tractor an automobile within 
the purview of the policy? 


\s to the first question: The appeilant contends that no liability attached 
under the policy, for the reason that it expired by its own terms at noon of 
September 3, 1929, five hours before the accident occurred. The respondent's posi- 
tion is that, as no contention is made that the policy terminated earlier than 
noon of the day of the accident, under the rule that the law does not take 
cognizance of fractions of a day, the insurance was in force until midnight 
of that day. 

In Williamson y. Farrow, 1 Bailey, 611, 21 Am. Dec. 492, the question pre- 
sented was whether, where the purchaser of certain real estate, which was soid 
under order of the court between the hours of eleven and four on June 4, 1827, 
was allowed a credit of six months for one moiety and a credit of twelve months 
for the other, the time should be computed so as to include or exclude the day of 
sale. The court pointed out that the intention of the partics should always regulate 
such computations; and held that the day of sale should be excluded, and further 
said: “No fractions of a day in this case can be allowed, because the seller had no 
right which would otherwise be defeated.” The application of the rule in this 
case is in harmony with the following pronouncement in 26 R. C. L. 736: “The 
general rule that the law knows no fractions of a day is true only sub modo, and 
in a limited sense, where it will promote the right and justice of the case. 
It is a mere legal fiction, and therefore, like all other legal fictions, is never 
allowed to operate against right and justice, and there are many decisions which 
hold that fractions of a day will be taken into account in the computation of 
time, when, from the nature of the case, justice demands that that be done.” 

Matthews v. Continental Casualty Co., 78 Ark. 81, 93 S. W. 55, involved a 
policy similar to the one before us. The insurance was against accidents occurring 
“within one year from 12 o’clock noon, standard time, of the date of the policy, 
which was the 11th day of December, 1902.” The insured was accidentally injured 
on December 11, 1903, at 4:30 o’clock in the afternoon. The question there pre- 
sented by the appeal, the same as here, was whether the policy covered the 
accident. The court said: “The parties to the contract of insurance agreed and 
stipulated when the year should begin. They had the right to fix the time and 
did so. The contract is valid, and must be enforced according to its terms. The 
accident did not occur within the year so fixed, and plantiff cannot recover.” 

In the case at bar, the parties stipulated in the contract, as was their right, 
that the insurance should be for a term of twelve months, beginning at noon of 
September 3, 1928; in view of the fact that the insured was fatally injured a 
few hours after noon of September 3, 1929, it would be an injustice to the 
insurer for the court to hold, nothing else appearing, that the insurance was in 
force during the whole of that day. 

But the respondent contends that, even if she should be in error as to the 
applicability in the present case of the rule that the law knows no fractions of a 
day, it is manifest that the parties themselves construed the policy as being of 
force till midnight of September 3, 1929; the contents of the premium receipt 
book being relied on to show such construction. 

While the receipt book was not attached to the policy, it was, as we have 
stated, delivered to and accepted by the insured along with the latter, and 
contained the requirements imposed by the company as to the time of payment of 
premiums for renewal. The policy provides for its renewal upon payment of the 
premium in advance; the receipt book contains notice that such premium must 
be paid on or before September 3, 1929. The policy indicates that it was the 
clear intent of the parties that the insurance should expire at 12 o’clock noon 
September 3, 1929. There is nothing in the receipt book to indicate a contrary 
intention; the notice that the renewal premium must be paid on or before 
September 3, 1929, merely meaning, in connection with the provisions of the 
policy, that, if payment should be deferred until that date, it must be made by 
12 o’clock noon. It being conceded that the renewal premium was not paid by or 
before 12 o’clock noon of September 3, and that the insured received his injuries 
some hours thereafter, it is clear that the policy was not in force at the time of 
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the fatal accident. This conclusion renders consideration of the second assign- 
ment of error unnecessary. 

The judgment of the civil court of Florence is reversed, and the case 
remanded, with instructions that judgment be entered up for the defendant under 
rule 27 of this court. 

Blease, C. J., and Cothran and Carter, JJ., concur. 


BURRELL v. PROVIDENT LIFE & ACCIDENT INS. CO. 
Supreme Court of Tennessee. July 1, 1931. 
39 Southwestern Reporter (2d) 1031. 
1. INSURANCE. 

Word “immediately,” as employed in accident policy, referred to proximity of 
time with injury, and not proximity in sense of causation. 

Accident policy provided that if bodily injury should immediately, 
from date of accident, independently and exclusively of all other causes 
directly, continuously, and totally disable, and prevent insured from perform- 
ing every kind of duty pertaining to his occupation, and if, during the 
period of such continuous and total disability, * * * such bodily injury 
should be the sole and direct cause of any one of the losses enumerated, 
insurer would pay sum specified. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

2. INSURANCE. 

Word “immediately,” as used in accident policy, held not to mean instanta- 
neously. 

Word “immediately,” as used in accident policy, held not to mean in- 
stantaneously or without any interval of time, and is not equivalent to 
phrase “within reasonable time” but requires that the disability shall result 
presently and without any substantial interval. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

3. INSURANCE. 

Where insured performed regular work for eleven days after accident before 
being disabled, he could not recover for resulting loss of eye, under policy requiring 
existence of disability “immediately” from date of injury. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

Appeal from Chancery Court, Davidson County; James B. Newman, Chancellor. 

Suit by Henry L. Burrell against the Provident Life & Accident Insurance 
Company. Decree for complainant, and defendant appeals. 

Reversed, and bill dismissed. 

E. J. Smith and Norman Farrell, both of Nashville, for appellant. 

Sizer, Chambliss & Sizer, of Chattanooga, for appellee. 

McKinney, J. 

This is a suit on an accident policy of insurance, exhibited with the bill, to 
recover $500 for the loss of an eye. By demurrer it was insisted that the bill did 
not state a cause of action. The chancellor overruled the demurrer. Defendant 
declined to plead further, a pro confesso was taken, and a decree entered in 
favor of complainant for the sum sued for. Defendant appealed, and by appro- 
priate assignments of error insists that its demurrer should have been sustained and 
the bill dismissed. 

The facts are thus stated in the bill: ; ; 

“On June 14, 1930, the complainant, while leaning over a box of ferns in 
his house, was jabbed in the eye by the end of a fern. The next morning he 
called upon a doctor who treated him. At first the injury was not supposed to be 
very serious and complainant continued at his work as a clerk in the office of the 
Nashville, Chattanooga & St. Louis Railroad until June 25, 1930, when his 
condition became so serious that he was compelled to quit work. He was, how- 
ever, continuously under a doctor’s treatment from the day of the accident. The 
eveball became so infected that finally on August 19th it was removed and the 
complainant was unable to resume work until September 2, 1930.” 

The policy contains the following provision: 
“If such bodily injury shall immediately from date of accident, independently. 
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and exclusively of all other causes, directly, continuously and totally disable and 
prevent the Insured from performing any and every kind of duty pertaining to his 
occupation, and if, during the period of such continuous and total disability, and 
within ninety days from date of accident, such bodily injury shall be the sole and 
direct cause of any one of the losses enumerated in this Part, the Company will 
pay the sum specified opposite such loss in lieu of all other indemnities under 
this policy.” 

It appears from the allegations of the bill that complainant continued at his 
regular work for eleven days after the accident, and was not, therefore, continu- 
ously and totally disabled from pursuing his occupation from the time of the 
accident to the date of the disability. We consider it fairly inferable from the 
allegations of the bill that the disability of complainant resulted from the accident, 
and was not due to any intervening cause. 

Our decision must rest upon the meaning of the word “immediately,” as used 
in the policy. There is considerable conflict in the authorities upon this question, 
and it is impossible to harmonize the decisions. No fixed rule can be formulated, 
but each case must be determined upon its own facts. A very clear statement 
of the interpretation, which the courts have placed upon the provision of the policy 
under consideration, is contained in Corpus Juris, 468, 469, and is as follows: 

“A provision frequently found in accident policies defines the injuries for 
which the insurer shall be liable as those which shall ‘immediately, wholly, and 
continuously’ disable the insured, and the question has been raised in several cases 
as to the meaning to be given to the word ‘immediately.’ In a majority of the 
cases the courts on a consideration of the context have found that the 
word ‘immediately’ in the connection mentioned is used as an adverb of 
time, although in some cases it has been interpreted as signifying causa- 
tion and not time. The principal difficulty, however, in these cases has 
not been to ascertain whether the word ‘immediately’ signifies proximity of 
time, since that signification is generally indicated with sufficient clearness by the 
context, but rather to determine how soon after the infliction of the injury the 
disability must result in order to come within the designation. It is generally 
agreed that ‘immediately’ as so used does not mean instantaneously or without any 
interval of time; and is not, on the other hand, equivalent to the phrase ‘within 
a reasonable time,’ but requires that the disability shall result presently and with- 
out any substantial interval. It has also been said that, in view of the purpose of 
the limitation which is to guard against the difficulty of determining whether or 
not the disability in any case was the result of the accident or of some inter- 
vening cause, a disability is immediate when it results within the time required by 
the laws of nature for the cause to produce the effect.” 


[1] We find upon investigation that the great weight of authority is to the 
effect that the word “immediately,” as here employed, refers to proximity of time 
with the injury, and not proximity in the sense of causation. We are further of 
the opinion that this construction gives effect to the intention of the parties. This 
provision was inserted, according to the decisions, to guard against the hazard 
of uncertain litigation to determine whether the disability resulted from the acci- 
dent, or from some intervening cause. 


In construing the clause in question, the court, in Laventhal v. Fidelity & 
C. Co. (1908) 9 Cal. App. 275, 98 P. 1075, 1076, said: “The language is plain, 
and any one can at once see that the plaintiff was not immediately disabled and 
prevented from performing the duties or part of the duties pertaining to his occu- 
pation. The defendant had the right to make its liability depend upon the fact as 
to whether or not the plaintiff was immediately disabled by the injury from per- 
forming every duty pertaining to his occupation. It had the right to take the 
question out of the category of such uncertainties as might be raised by experts, 
or oral testimony as to whether or not the final total disability was caused by 
the injury or by other complications or conditions. It made its insurance policy 
with these conditions, and evidently fixed its rate or premium in accordance with 
the risk it assumed. To these conditions the plaintiff gave his assent when he 
accepted the policy. If he was not immediately disabled, he cannot in law or in 
morals hold the defendant liable. If we were to adopt the rule contended for here 
by plaintiff, it would place such a contract in the realm of uncertainty. If where 











1042 The Insurance Law Journal, Vol. 77 [Oct., 1931 


22 days elapsed before the injury finally overpowered and disabled the plaintiff 


we should hold that such disability was immediate, the same reasoning would 
apply if the period had been 50 days, and so on for months and perhaps years. 
It is said by medical writers that cases have been known where a slight injury 
received in youth, from which the patient apparently recovered, has been the 
proximate cause of death in old age. After days and months, and perhaps years, 
have elapsed, it is evident that the question as to whether or not the injury of 
itself finally wholly disabled the party would be a question, at least in many cases, 
difficult to determine. It might finally be solved in favor of the party who was 
most industrious in procuring witnesses and paritcularly expert witnesses. We are 
of opinion that it is a much safer rule to hold the parties to the plain, unam- 
biguous reading of their contract.” 

One of the leading cases, dealing with this question, is Williams v. Prefered 
Mut. Acci. Ass’n, 91 Ga. 698, 17 S. E. 982. The court said: “It seems to us there 
was excellent sense and reason in the employment of the words used in this policy 
to prevent liability on the part of the company under just such circumstances as 
are disclosed in this case, and we are quite sure this was deliberately intended by 
the draftsman. It often happens that considerable difficulty arises in determining 
whether or not a particular thing is the proximate or remote cause of an injury 
and its consequences; and to avoid this difficulty in the numerous and ever-varying 
cases which might arise we think the company meant to have it understood that 
it would not be responsible for loss of time resulting from a physical injury, 
unless it was plain and manifest that the injury directly, alone, and without delay 
occasioned such loss of time; and that it would not be liable for loss of time 
which might result from other intervening causes, taking effect after the injury 
was actually received. Indeed, as already intimated, this very case affords an apt 
illustration of the necessity for such protection to the company. Where a man 
has received a blow on the head, which, at the time of its infliction, does not 
appear to be serious, and for a month goes on regularly, though with some in- 
convenience, attending to his business, and then becomes unable for a long time 
to transact business at all, it is certainly not improbable, to say the least, that 
something else besides the original injury may have either caused or largely con- 
tributed to his condition. The insurance company framed its policy in order to 
avoid the hazard and uncertainty of litigating just such questions and issues as 
these.” 


Many of the cases have been collected in the notes to the above Corpus 
Juris text, and in 24 Ruling Case Law, beginning on page 1048, and it is unneces- 
sary to list them here. 

[2] We are further of the opinion that the word “immediately,” as here 
used, does not mean instantaneously or without any interval of time; and it is 
not, on the other hand, equivalent to the phrase “within a reasonable time,” but 
requires that the disability shall result presently and without any substantial 
interval 

In Williams v. Preferred Mut. Acci. Ass’n, supra, it was said: “Treating the 
word ‘immediately’ as a word of time, we do not think that in the policy before 
us the period of time indicated by it is the same as that which would be ex- 
pressed by the words ‘reasonabie time.’ This word, when referring to something 
to be done voluntarily by human agency, may mean ‘within a reasonable time,’ 
or ‘as soon as practicable,’ and has often been construed, when used in policies 
of insurance, as having this meaning with reference to the time of giving notice 
or making a claim or the like. See, in Brown’s Judicial Interpretation of Com- 
mon Words & Phrases, beginning on page 179, an extract from the opinion de- 
livered in Lockwood v. Middlesex Mut. Assur. Co. (1880) 47 Conn. 553, and the 
cases therein cited. Also Rokes v. Amazon Ins. Co. (1879) 51 Md. 512, 34 Am. 
Rep. 323. Such a construction of the word ‘immediately’ with reference to an 
act to be done by the insured is perhaps sound, but in a case like the one at bar, 
where this word refers to a consequence resulting from a physical cause inde- 
pendently of the will or control of the insured, it cannot, when manifestly used 
as a word of time, have any such meaning.” 

Applying these principles to the facts of the instant cause, we hold that there 
was a substantial interval of time between the date of the accident and that of 
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the disability resulting therefrom. The cases heretofore referred to clearly sup- 
port this conclusion. 

It is not averred in the bill that the complainant was partially disabled be- 
tween the dates mentioned, or that the labor which he performed during the 
interval was trivial, so as to bring the cause within the rule which is thus stated 
by the annotator of American Law Reports, vol. 51, page 1048, as follows: 

“Most of the courts, as pointed out in the earlier annotations, adhere to the 
liberal rule that the ‘total disability’ contemplated by an accident insurance policy 
does not mean, as its literal construction would require, a state of absolute 
helplessness; but the total disability contemplated means inability to do sub- 
stantially all of the material acts necessary to the prosecution of the insured’s 
business or occupation, in substantially his customary and usual manner.” 

This rule was approved by this court in Pacific Mut. L. Ins. Co. v. McCrary, 
161 Tenn. 392, 32 S. W. (2d) 1052. 

Counsel for complainant rely upon Rathbun y. Globe Indemnity Co., 107 
Neb. 18, 184 N. W. 903, 24 A. L. R. 200; Booth v. United States Fidelity & Guar- 
anty Co., 130 A. 131, 3 N. J. Mise. R. 735; and Rorabaugh v. Great Eastern Cas. 
Co., 117 Wash. 7, 200 P. 587, 590. 

In the last-named case, the court said: “The policy evidently does not mean 
that there must be a disability from the very moment of injury, because in an 
injury of the character here involved that would be impossible. But there was 
in this case a disability within the fair meaning and construction of the quoted 
words. The testimony shows that within 12 hours after the cutting of the finger 
the insured became sick, and that on the third day after his injury he took to 
his bed, which he never left.” Whether the court based its holding upon the 
rule of partial disability or that of insubstantial interval does not appear. Under 
the facts set forth in the opinion, it would not be a very great strain upon the 
timbers of the law to apply either rule. 

In the New Jersey case, the court expressly held that the claimant, during 
the interval, was unable to do substantially all of the material acts necessary 
to the prosecution of his business. 

The Nebraska case supports the contention of complainant, but the decision 
was by a divided court. In all three of these cases the courts were dealing with 
policies which provided insurance against bodily injury caused by external, 
violent, and accidental means, “and which shall from the date of the accident 
result in continuous disability.” 

The following cases hold that the words “from date of accident” and “im- 
mediately” are not of similar import; that the former means instantaneously. 
Martin v. Travelers’ Ins. Co., 310 Mo. 411, 276 S. W. 380, 41 A. L. R. 1372; 
Thompson v. General Acci. Fire & Life Assur. Corp., 155 La. 31, 98 So. 746; 
Southern Surety Co. v. Penzel, 164 Ark. 365, 261 S. W. 920. 


[3] It is unnecessary for us to decide whether these words mean the same 
thing. We simply cite these cases for the purpose of showing that they have 
been questioned upon other grounds. We wish to emphasize the clause of the 
policy which provides that the total inability shall exist “immediately from date 
of injury.” The inability shall not only exist “immediately” from the injury, but 
it shall exist “from date of injury.” This clearly evinces an intention on the 
part of the parties that the disability shall result presently, and without any 
substantial interval. So far as the record shows, complainant performed his 
work during the interval of eleven days in the usual and customary manner, and 
hence does not come within the liberal rule of partial disability, which seems to 
be an exception to the general rule providing that the disability shall result pres- 
ently to the injury, and without any substantial interval. 


In the Corpus Juris text, hereinbefore quoted, it is said that by some authori- 
ties “a disability is immediate when it results within the time required by the 
laws of nature for the cause to produce the effect.” The weight of authority is 
to the contrary. Furthermore, in those cases supporting the text, there was a 
partial disability from the date of the accident, so as to show beyond question 
a casual connection between the injury and the disability. . 


It follows that the decree of the chancellor must be reversed, the demurrer 
sustained, and the bill dismissed. 
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ZURICH GENERAL ACCIDENT & LIABILITY INS. Co. Limited, 
v. THOMPSON. 
No. 6286. 
Circuit Court of Appeals, Ninth Circuit. May 8, 1931. 
Rehearing Denied June 15, 1931. 
49 Federal Reporter (2d) 860. 

NSURANCE. 

Liability policy must be liberally construed as to provision designating where 
car is maintained and principally used. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

That son, with whom insured lived in certain town, kept insured’s car in city 
except over week-ends, field not to avoid liability policy, notwithstanding provision 
that automobile was maintained, garaged, and principally used in town. 

The indorsement of the policy showed that the address of the insured 

was at the town of Mill Valley where she lived with her son, and that the 

automobile was maintained, garaged, and principally used there. The evi- 

dence, however, showed that the principal use of the car was by her son in 
driving between San Francisco and other cities, and that the car was kept 

in the town of Mill Valley over week-ends, but during remainder of the 

time was generally garaged some place in San Francisco. There was also 

evidence that the insurance rate on automobiles garaged and principally used 

in San Francisco was considerably higher than the rate on automobiles ga- 

raged and principally used in Mill Valley. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Term “legally operating automobile” within omnibus coverage indorsement of 
liability policy means operating by right or lawful authority. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. INSURANCE. 

Driver’s intoxication held no defense to liability insurer, notwithstanding lim- 
itation of coverage to persons “legally operating automobile.” 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from the District Court of the United States for the Southern Division 
of the Northern District of California; Frank H. Kerrigan, Judge. 

Action by Dorothy Thompson, a minor, by Elizabeth Thompson, her guardian 
ad litem, against the Zurich General Accident & Liability Insurance Company, Lim- 
ited. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

J. Hampton Hoge, of San Francisco, Cal. (A. Dal Thomson, of San Francisco, 
Cal., of counsel), for appell: unt. 

Norman S. Menifee, of Redwood City, Cal., and Clifton Hildebrand, of San 
Francisco, Cal. (Thomas F. McCue, of San Francisco, Cal., of counsel), for ap- 
pellee. 

Before Rudkin, Wilbur, and Sawtelle, Circuit Judges. 

The following opinion, prepared by Rudkin, Circuit Judge, is adopted as the 
opinion of the court by Wilbur and Sawtelle, Circuit Judges. 

PER CurIAM. 

This was an action on a policy of automobile insurance to recover the amount 
of a judgment for damages theretofore recovered by the plaintiff in an action for 
personal injuries against the person driving the automobile covered by the policy. 

The omnibus coverage indorsement extended the policy to apply to any person or 
persons riding in or legally operating the automobile. The person so operating the 
automobile was a son of the assured. Under the heading of special conditions, it 
was stated in the policy that the automobile was principally used in the city or town 
of Los Altos and in the vicinity of said city or town. This provision was later 
amended by indorsement so as to show that the address of the assured was Mill 
Valley, Cal., and that the automobile was maintained, garaged, and principally used 
in the city or town of Mill Valley. Upon the trial of the action, the jury returned 
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a verdict in favor of the plaintiff, and from the judgment on the verdict the de- 
fendant has appealed. 

The principal specifications of error are, that the court erred in refusing to di- 
rect a, verdict in favor of the appellant at the close of all the testimony, for the rea- 
son that the uncontradicted testimony showed a breach of the warranty contained 
in the policy, to the effect that the automobile was maintained, garaged, and prin- 
cipally used in the town or city of Mill Valley, and that the court erred in striking 
certain testimony tending to prove that the person driving the automobile at the 
time the appellee received her injuries was intoxicated and for that reason was not 
legally operating the automobile. 

There was testimony tending to prove that the assured was a nurse by occupa- 
tion, and made her home a part of the time with her son in Mill Valley and a part 
of the time with her daughter, having no home of her own; that at or about the 
time the policy in suit was taken out she went to Los Altos to nurse her daughter, 
who was suffering from tuberculosis, and while there learned to drive the car; 
that about March, 1928, when the indorsement changing the place of garaging and 
principal place of use from Los Altos to Mill Valley was made, she went to the 
latter place to reside with her son; that she never drove the car in San Francisco 
herself; that, for about six months prior to the accident which gave rise to the 
present controversy, the car was used by her son and daughter; that the principal 
use of the car was by her son in driving between San Francisco and Redwood City 
and Los Altos; that the car was kept in Mill Valley over week-ends and during 
the remainder of the time was generally garaged some place in San Francisco. 
There was no testimony tending to prove the extent to which the automobile was 
used by either the son or daughter, except as above set forth. The appellant offered 
testimony tending to prove that the insurance rate on automobiles garaged and 
principally used in San Francisco was considerably higher than the rate on auto- 
biles garaged and principally used in Mill Valley. 


On the foregoing facts, the court instructed the jury, in effect, that, if they 
found that the policy contained a special condition that the automobile would be 
maintained, garaged, and principally used in Mill Valley, and that thereafter the 
automobile was, for a considerable period of time prior to the accident, maintained, 
garaged, and principally used in San Francisco, without notice to the insurer and 
without a request for an amendment of the special condition changing the place of 
maintaining, garaging, and principal use to San Francisco, and that such change or 
amendment would call for a larger premium, the failure of the assured to comply 
with the special condition avoided the policy, and their verdict should be for the 
defendant. The court below thus treated this condition of the policy as a warranty, 


and, without expressing any opinion on the question, we will treat it in the same 
manner. 


[1, 2] There was no exception to the charge as thus given, but counsel earnestly 
insist that under the undisputed facts the verdict should have been for the appellant, 
and that the court should have so directed the jury. With this contention we are 
unable to agree. The meaning of the term “principally” is somewhat uncertain and 
indefinite at best, and this is especially true where it relates to the movements or 
place of use of the modern automobile. This was fully recognized by the parties 
to the contract of insurance, because the policy expressly authorized the use of the 
automobile at any place within the limits of the United States and the Dominion of 
Canada. The policy in this respect must therefore be liberally construed. ‘The as- 
sured made her home at Mill Valley with her son a portion of the time, and the son 
resided there continuously. If the son had driven the automobile to his home in 
Mill Valley every night, making the same use of it during the day, we apprehend 
there would be little contention that there was a breach of the warranty; and the 
fact that he returned to his home the greater part of the time by some other means, 
leaving the automobile on this side of the bay, should not be permitted to change the 
result. 

[3, 4] Nor do we see any merit in the contention that the intoxication of the 
driver was a defense to the action. The term “legally operating the automobile” 
means operating it by right or by lawful authority, rather than operating it in ac- 
cordance with law. It is a well-recognized fact that nearly all automobile accidents 
result from infractions of traffic regulations of some kind, and to limit indemnity 
to unavoidable accidents for which the assured is in no wise responsible would re- 
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duce it to a mere shadow. As said by the court in Messersmith vy. American Fidel- 
ity Co., 232 N. Y. 161, 133 N. E. 432, 19 A. L. R. 876: “To restrict insurance to 
cases where liability is incurred without fault of the insured would reduce indemnity 
to a shadow. Neither in the statute nor in its application as shaped by long-con- 
tinued practice is there the token of an intention that indemnity shall be withheld 
from owners operating their own cars, and limited to those whose cars are run: by 
servants. Liability of the owner, who is also the operator, can never be incurred 
without fault that is personal. Indeed, the statute has so covered the field that it 
can seldom, if ever, be incurred without fault that is also crime. It is a mis- 
demeanor * * * to drive without adequate brakes and horns and lamps * **; to fail 
in stated situations to stop on signal * * *- to violate the rules of the road by not 
keeping to the right * * *; to drive in a careless and imprudent manner or at a 
dangerous or prohibited rate of speed. * * *” 

See, also, Fireman’s Fund Ins. Co. v. Haley, 129 Miss. 525, 92 So. 635, 23 A. L. 
R. 1470; Pawlicki v. Hollenbeck, 250 Mich. 38, 229 N. W. 626; Odden v. Union 
Indemnity Co., 156 Wash. 10, 286 P. 59; Kautz v. Zurich General Accident & Li- 
ability Ins. Co. (Cal. App.) 293 P. 133. The case last cited grew out of the same 
accident here in question and was covered by the same policy of insurance. 

Furthermore, the policy contained an express provision that it should not cover 
in respect to any automobile while driven or manipulated by any person under the 
age fixed by law, or under 16 years of age in any event, or while driven or manip- 
ulated in any race or speed contest; and, if it were intended to except drunken dri- 
vers as well, the policy should have so stated, not leaving the question of liability to 
depend on some such ambiguous expression as legally operating the automobile. 

On the argument before this court, counsel for appellant frankly conceded that 
mere violations of traffic regulations, such as driving on the wrong side of the 
highway, or at an unlawful rate of speed, would not avoid the policy or constitute a 
defense, but argued that driving while intoxicated is a felony and a different rule 
should apply. We fail to appreciate the force of this distinction. The defense was 
based upon the claim that the automobile was not being legally operated at the time 
of the accident, and, if the term “legally” has the broad significance claimed for it, 
it would preclude a recovery under the policy for every accident resulting, directly, 
or indirectly, from an infraction of the law, whether felony or misdemeanor. 

[5] In the course of the argument before the jury, counsel for appellant stated, 
in effect, that the appellant was a large and responsible corporation. Counsel for 
the appellee thereupon replied that there was no evidence in the record to that 
effect; that in fact the standing of the appellant was not good, judging from the 
large number of cases piling up against it in court. This latter statement was as- 
signed as misconduct and the appellant moved the court to declare a mistrial. The 
court denied the motion, but informed the jury that the statement of counsel for 
the appellee was serious misconduct, that it should not have been made, and admon- 
ished them to disregard it. Both statements were outside of the record and should 
not have been made, but the statement of counsel for appellee was provoked in a 
measure by the improper statement of counsel for appellant. We have no doubt that 
the admonition of the court was sufficient to remove any prejudice that might 
otherwise have resulted from the statement complained of. 

We find no error in the record, and the judgment is affirmed. 


INDEMNITY CO. OF AMERICA y. BOLLAS. 6 Div. 614. 
Supreme Court of Alabama. Jan. 15, 1931. 
As Modified on Denial of Rehearing May 21, 1931. 
Further Rehearing Denied June 18, 1931. 
135 Southern Reporter 174. 
1. INSURANCE. 
Automobile liability policy held not one of indemnity but to protect insured 
against liability for damages and necessary expenses (Code 1923, § 8376). 
Such policy by its terms protected against loss and expenses arising 
or resulting from claims against insured for damages, for which insured 
might be legally liable by reason of ownership, maintenance, or use of 
automobile, and obligated insurer to defend any proceedings against the 
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insured for claims alleged to have been suffered as result of automobile 

accident. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

2. INSURANCE. 

Insurer’s liability under terms of policy became absolute when loss occurred 
through casualty covered by automobile policy, and did not depend on satis- 
faction of judgment against insured (Code 1923, § 8376). 

(For other cases, see Insurance, Dec. Dig. § 514.) 

3. INSURANCE. 

Where insurer assumes obligation to defend against claims, and has notice 
and opportunity to defend, judgment against insured is conclusive on insurer 
of questions material to insured’s action on policy. 

(For other cases, see Insurance, Dec. Dig. 616%.) 


4. INSURANCE. 

Averments that third party recovered judgment against insured and that 
liability insurer assumed defense of action held equivalent to averment that third 
party’s injury was result of automobile accident. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

6. INSURANCE. 

Agent authorized only to solicit and take applications for insurance, receive 
premiums, and deliver policies, had no authority, express or implied, to waive 
breach of policy. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

11. INSURANCE. 

Liability policy held to cover only a casualty, or claims of casualties, though 

groundless, arising from an accident in which automobile insured is involved. 
The policy indemnified insured against loss and expenses arising from 

claims against insured for damages for which insured might be liable by 
reason of ownership of automobile, if such claims were made on account of 
bodily injuries suffered, or alleged to have been suffered, as result of acci- 
dent, and obligated insurer to investigate all accidents and defend on behalf 

of insured any proceedings against insured to enforce a claim, whether 

groundless or not, for damages suffered. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

12. INSURANCE. 

Burden was on insured, suing for amount of third party’s judgment recov- 
ered against him, to show casualty or claim of casualty arising from accident in 
which automobile, covered by liability policy, was involved. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

13. INSURANCE. 

Insured’s knowledge that he inflicted injury in use of automobile is not 
essential to bring liability within liability policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

14. INSURANCE. 

Liability insurer’s defenses, when sued for judgment recovered against in- 
sured, that insured failed to give notice, and misrepresented facts respecting 
automobile accident, held not precluded by third party’s judgment against in- 
sured. 

(For other cases, see Insurance, Dec. Dig. § § 311[1], 539[5].) 

Appeal from Circuit Court, Jefferson County; Gardner Goodwyn, Judge. 

Action on a policy of liability insurance by John Bollas against the Indem- 
nity Company of America. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

By replication to plea 4, plaintiff sets up that on October 8, 1928, he gave 
notice of the pending suit to agents of the defendant; that agents of defendant 
called upon plaintiff several times for the purpose of obtaining written statement 
and consulting with him about the accident; that defendant’s attorneys entered 
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an appearance for plaintiff in the suit, filed interrogatories, answers to inter- 
rogatories, etc., and conducted the defense for three months, when they notified 
plaintiff that defendant was withdrawing from the case, for the reason that 
plaintiff had failed to give written notice of the accident; and that between 
October 8, 1928, and January 9, 1929, defendant had not at any time notified 
plaintiff or denied liability on account of failure to give such notice. 

Replication 9 is as follows: 

“The plaintiff for further answer to said plea [4] says that in and by the 
terms of said policy: it is in legal effect provided that in the event of an alleged 
accident whereby a third person is injured, the insurer, viz.: the defendant in 
this case had the right to the exclusion of this plaintiff, to investigate such acci- 
dent and to control the defense of any suit filed thereon; and that the defend- 
ant in this case exercised said right and did take charge of said investigation and 
did take charge of the defense of said action and that it thereby waived its 
right in said plea sought to be set up or is now estopped thereby from availing 
itself thereof.” / 

Lodon,; Yancey & Brower and Jim C. Smith, all of Birmingham, for appellant. 


Fort, Beddow & Ray, of Birmingham, and Huey, Welch & Stone, of Besse- 
mer, for appellee. 


Brown, J. 


This action is by the insured against the insurer upon a policy of liability 
insurance to recover the amount of a judgment obtained against the insured by 
Myrtle Shackleford for personal injuries alleged to have been received in an 
automobile accident involving the automobile of the insured and the automobile 
in which said Mrs. Shackleford was riding at the time of her injury. 

The policy as pleaded is that, for.a consideration paid by the plaintiff to 
the defendant, it insured the plaintiff “against loss and, or, expense arising or 
resulting from claims upon plaintiff for damages, for which plaintiff might be 
legally liable by reason of the ownership, maintenance, or use of one Hupmobile 
Sedan, 1928 model, while within the continental limits of the United States, if 
such claims are made on account of bodily injuries accidentally suffered or alleged 
to have been suffered by any person as the result of an accident occurring while 
the policy was in force,” defendant obligating itself “to investigate all accidents 
covered by said policy and to defend in the name and on behalf of plaintiff in 
any proceedings against plaintiff to enforce a claim, whether groundless or not, 
for damages suffered, or alleged to have been suffered by any person as the 
result of an accident occurring while said policy was in force and to pay all 
costs taxed against the plaintiff in any legal proceeding against the plaintiff and 
any interest accruing upon any judgment rendered in connection therewith.” 
(Italics supplied.) 

It is further averred: “That on to-wit, September 9th, 1928 (within the 
period covered by the policy) plaintiff was driving his said automobile from 
Birmingham, through Fairfield and to Bessemer, Alabama, and along what is 
known as the North Bessemer Highway or the Warrior River Road, the two 
names being used to designate the same road, and that thereafter, and on to-wit, 
September 19th, 1928, one Myrtle Shackleford filed her suit against this plain- 
tiff in the Bessemer Division of the Circuit Court of Jefferson County, Alabama, 
alleging in her complaint, among other things, that the plaintiff on said Sep- 
tember 9th, 1928, while driving his said automobile along said public highway 
and at a point thereon immediately Westward of Fairfield and between Fairfield 
and Westfield, negligently ran his said automobile against the automobile in 
which the said Myrtle Shackleford was then and there riding, thereby breaking 
her right arm,” etc. (cataloguing other injuries). 


Plaintiff further avers: “That thereupon the defendant accepted its respon- 
sibility under said policy, and took charge of the defense of said case, filed de- 
murrers to the complaint therein and propounded interrogatories to the plaintiff 
therein and continued to handle said case, until, to-wit, ten days before said case 
stood for trial, when defendant wrongfully withdrew from said defense, and left 
plaintiff to defend himself in violation of the terms of said policy, which action 
on the part of the defendant required plaintiff to contract large sums of money 
for attorney’s fees, to-wit: $1,200.00, and incurred large expense in and about 
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the preparation and trying of said case, to-wit, $200.00, and that the trial of the 
said case resulted in a verdict and judgment in favor of said Myrtle Shackleford 
and against this plaintiff in the sum of $1,500.00 damages, and the court costs, 
to-wit, $80.35, which said judgment bears interest at the rate of eight per cent 
per annum, etc. * * * Plaintiff further avers that notwithstanding the fact that 
defendant has had notice of said judgment and the expenses of said trial and cost 
it has failed and refused to pay the same as it was its duty under said policy to 
do.” (Italics supplied.) 

The demurrer to the complaint, which was overruled, takes the point that 
the complaint does not aver “that the plaintiff has sustained a loss as the re- 
sult of an accident covered by and occurring while the policy of insurance sued 
upon was in force;” that the averment “that thereupon defendant accepted its 
responsibility under said policy,” and the averment that it “wrongfully withdrew 
from said defense,’ were but the conclusions of the pleader. 

[1] The policy contract pleaded, when read in the light of section 8376 of 
the Code 1923, is not one of indemnity against loss merely, but is one of insurance 
against liability for damages and necessary expenses incident to investigating 
and defending against claims upon plaintiff “for damages for which plaintiff 
might be legally liable by reason of the ownership, maintenance or use” of the 
automobile, “if such claims are made on account of bodily injuries accidentally 
suffered, or alleged to have been suffered, by any person, as the result of an 
accident occurring while the policy was in force.” Globe Indemnity Co. v. Martin, 
214 Ala. 646, 108 So. 761. 

[2] In addition to the stated obligations, the insurer obligated itself to investi- 
gate all accidents covered by said policy and to defend in the name and on be- 
half of the insured in any proceeding against him “to enforce such claim, arising 
out of accident, whether groundless or not.” And, by the terms of the statute, 
the liability of the insurance company for loss, injury, or damages becomes ab- 
solute “whenever a loss occurs on account of a casualty covered by such con- 
tract of insurance,” and the payment of said loss “shall not depend upon the 
satisfaction by the assured of a final judgment against him for loss or damage 
or death occasioned by said casualty.” Lunt v. Atna Life Ins. Co., 253 Mass. 
610, 149 N. E. 660. 

And in Klotzbach v. Bull Dog Auto Fire Ins. Ass’n (Mo. App.) 267 S. W. 
39, 40, the court observed: “There is abundant authority which supports our 
view that, where a contract is so expressed as to place on the indemnitor, whose 
promise is to indemnify against loss, the additional obligation of performing 
some act in regard to the subject-matter of the indemnity for the benefit of 
the indemnitee [such as defending in his name and behalf], on his neglect to 
perform the act, an immediate right of action will accrue to the indemnitee 
whether or not he has sustained any actual damage.” See 36 C. J. 1096, § 75. 


{3] And in such case, where the insurer assumes the obligation to defend 
against claims of liability, whether well grounded or not, and has notice and an 
opportunity to defend, whether he does so or not, the judgment obtained, with- 
out fraud or collusion, against the insured, possesses the elements of due process 
of law, and is conclusive upon the insurer as to all questions determined in that 
case that are material to a recovery in an action on the policy, such as that 
the damages claimed were the result of an accident, if the accident as alleged 
was within the time covered by the policy. Federal Automobile Ins. Ass’n. v. 
Abrams, 217 Ala. 539, 117 So. 85; 36 C. J. 1121, § 121; 31 C. J. 461, § 61; Metro- 
politan Casualty Ins. Co. v. Blue, 219 Ala. 37, 121 So. 25. See, also, George v. 
Employers’ Liability Assur. Corp. Ltd., 219 Ala. 307, 122 So. 175. 


[4] While it would be more in conformity to the rules of good pleading to 
aver that the injury resulted from accident, still the averment of the recovery 
of the judgment by Mrs. Shackleford, in connection with the other averments 
showing that the defendant assumed to defend for and in the name of the plain- 
tiff in that action, and had opportunity to do so, was equivalent to an affirmative 
averment that said Shackleford was injured as the result of an accident. 

[5] The purpose and effect of the averment, “Thereupon the defendant ac- 
cepted its responsibility under said policy and took charge of the defense of said 
case, filed demurrers to the complaint and propounded interrogatories to the 
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plaintiff therein and continued to handle said case until, to-wit, ten days before 
said case stood for trial, when defendant wrongfully withdrew from said defense, 
and left plaintiff to defend himself in violation of the terms of the policy,” is 
to show a breach of the alleged obligation “to defend in the name and on behalf 
of plaintiff in any proceedings against plaintiff to enforce a claim, whether 
groundless or not,” etc., and is not a mere conclusion of the pleader. (Italics 
supplied.) Klotzbach v. Bull Dog Auto Fire Ins. Ass’n, supra. 

We are not of opinion, therefore, that error was committed in overruling 
the demurers to the complaint. 

So far as appears from the record, the court made no ruling on the defend- 
ant’s demurrers to replications 6, 7, and 9, and it appears that the demurrer to 
replication 8 was both overruled and sustained, as an answer to both pleas 4 
and 5. Inasmuch as the last ruling was to sustain the demurrer to replication 8, 
as an answer to plea 4, it will be treated as out of the case in so far as it re- 
lates to said plea. 

The rulings were just the reverse in respect to replication 8 as an answer to 
plea 5, the last ruling overruled the demurrer. 

The substance of plea 5 is that plaintiff, in violation of the policy contract, 
fraudulently represented to the defendant that his automobile had not been 
in an accident with said Myrtle Shackleford or any one else, and replication 8 
is that defendant, with full knowledge of the facts alleged in said plea, entered 
upon the investigation and defense of the case, without notice to plaintiff 
that it intended to withdraw, up to and within ten days of the trial, and that by 
its conduct it lulled the plaintiff into not proceeding with his investigation and 
preparing for his defense. Whatever else may be said of the replication, it was 
not subject to the stated grounds of demurrer. 

The fact alleged in the fourth replication clearly does not avoid the defense 
asserted by plea 4—failure of the plaintiff to give immediate notice of the acci- 
dent in compliance with the policy contract—and the demurrer to the replica- 
tion as an answer to plea 4 was well sustained. 

As an answer to plea 5, the fourth replication may be subject to the objec- 
tion that it does not aver that defendant or its attorneys who were authorized to 
act for it at the time had knowledge of the fraudulent concealment of the facts 
of the accident by plaintiff, but this objection was not made, and it was not 
subject to the grounds stated in the demurrer. Code 1923, § 9479: Deslandes v. 
Scales, 187 Ala. 25, 65 So. 393. 

[6, 7] It is familiar law that: “An agent who is authorized only to solicit 
and take applications for insurance, receive the premiums, and deliver the policy 
after it has been signed by the proper officers has no authority, express or im- 
plied, to waive a breach of any condition of the policy after it has been delivered. 
Queen Ins. Co. v. Young, 86 Ala. 424, 5 So. 116, 11 Am. St. Rep. 51; Ala. State 
Mut. Assur. Co. v. Long, ete., Co., 123 Ala. 667, 677, 26 So. 655: Phoenix Ins. 
Co. v. Copeland, 90 Ala. 386, 8 So. 48; 14 R. C. TL. 1159, § 340; 26 Corp. Jur. 289, 
§ 361. This is so not beacuse of the express limitation on the agent’s authority, 
but because such a waiver is not within the apparent scope of his authority.” 
London & Lancashire Ins. Co. v. McWilliams, 215 Ala. 481, 110 So. 909, 910. So, 
also, that the declaration of one assuming to act as an agent is not evidence of 
agency. Learned-Letcher Lumber Co. vy. Ohatchie Lumber Co., 111 Ala. 453, 
17 So. 934. 

[8] And, in the absence of express authority, and attorney at law, employed 
to defend or prosecute litigation, has no authority to waive his client’s rights. 
Craft v. Standard Accident Ins. Co., 220 Ala. 6, 123 So. 271. 

Construing the averments of the second replication most strongly against 
the pleader, said Nat M. Banks was nothing more than a local agent -authorized 
to accept applications and deliver policies, and the replication does not aver that 
he was such agent on the 10th of September, 1928. 

There is an absence of averment in the plea that the “unknown man” was 
defendant’s agent with authority to waive a breach of the policy, and the alleged 
declaration of such “unknown man” was not sufficient to this end. 


[9] The attorneys, who were then engaged in representing the plaintiff, so 
far as the averments go, did nothing to waive the breach of the policy alleged 
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in plea 4 other than that they did not then “deny liability for the defendant be- 
cause of the fact that no immediate notice of said alleged collision was given.” 
Clearly this was not a question involved in the case then in hand, and the attorneys 
who were then appearing for the plaintiff had no implied authority to deny the 
liability of the defendant in the case to the plaintiff here. The eighth, ninth, 
and twelfth grounds of the demurrer to said replication were well taken, and 
the court erred in overruling the demurrer. 

[10] The waiver set up in replications 3 and 5 is by “the defendant,” and is 
not subject to the objection noted as to replication 2; nor is it material that the 
replication alleges that defendant “waived” or “is estopped” to set up the alleged 
breach. Its character is to be determined by the facts averred, and not by what 
it is termed by the pleader. Ragsdale v. Kinney, 119 Ala. 454, 24 So. 443; Wash- 
burn, Adm’r, vy. Union Cent. Life Ins. Co., 143 Ala. 485, 38 So. 1011; Alabama 
State Mutual Assurance Co. v. Long Clothing & Shoe Co., 123 Ala. 675, 26 So. 
655; Great American Ins. Co. v. Dover, 219 Ala. 530, 122 So. 658. 

Defendant's rejoinders 3 and 4 to plaintiff's replications show that the acts 
pleaded as waiving the defense asserted in plea 5 were done as a result of the 
repetition of the plaintiff's deceit in falsely representing to defendant that he 
had in fact had no accident. Some of the replications, notably 4 and 9, fail to 
allege that defendant, with knowledge of the facts pleaded in plea 5, waived 
said defense. The judgment here is that the court erred in sustaining the de- 
murrers to rejoinders 3 and 4. Belt Automobile Indemnity Ass’n vy. Ensley 
Transfer & Supply Co., 211 Ala. 84, 99 So. 787 

Plaintiff’s surrejoinders 3, 4, and 5 are mere repetition of the matters pleaded 
in its replications, and do not confess and avoid the matters alleged in the re- 
joinder. The demurrer takes the point as was due to be sustained. 

Defendant’s rebutter 3 is subject to a like criticism, and the demurrer thereto 
was well sustained. 

As the judgment must be reversed for the errors indicated, the many other 
assignments of error will not be considered, as the questions presented may 
not arise on another trial. 

{11, 12] Plaintiff's theory, as indicated by the argument here, seems to be 
that the policy covers claims for personal injuries, though such be wholly ground- 
less, depending upon a fabrication of facts, and that it was not incumbent upon 
him to show a casualty, or claim of casualty, arising from an accident in which the 
automobile described in the policy was involved. This court is not in agreement 
with this contention, and the case cited, Di Francesco vy. Zurich General Acci- 
dent & Liability Ins. Co., 105 Conn. 162, 134 A. 789, does not hold. 

[13] While knowledge on the part of the insured that he had inflicted an 
injury in the use of the automobile is not essential to bring the liability within 
terms of the policy, so far as personal injury or death is concerned, it only 
covers a casualty, or claims of casualties, though groundless, arising from an 
accident in which the automobile named is involved. 

[14] The whole theory of the defense was that the plaintiff had violated the 
contract by failing to give notice, and in misrepresenting or concealing the facts 
in respect to the accident, misleading the defendant to its disadvantage in meet- 
ing its obligation to defend—defenses not precluded by the result of the suit by 
Mrs. Shackleford against plaintiff. George v. Employers’ Liability Assur. Corp., 
Ltd., supra. 

These defenses, as the authorities cited indicate, are subject to the doctrine 
of waiver and estoppel, properly pleaded. 

For the errors pointed out, the judgment of the circuit court is reversed, and 
the cause is remanded. : 

Reversed and remanded. 

Anderson, C. J., and Sayre and Thomas, JJ., concur. 
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GILLANDERS et al. v. DA SILVA et al. S. F. 13426. 
Supreme Court of California. May 28, 1931. 
299 Pacific Reporter 722. 
1. REFORMATION OF INSTRUMENTS. 

In action to reform liability policy, conclusion that mutual mistake occurred 
on part of insurer and insured in misdescribing vehicle covered, held supported by 
findings (Civ. Code, § 3399). 

Trial court found that insurer and insured intended to comply with 
jitney bus ordinance requiring jitney operators to carry insurance; that in 
insured’s application for permission to acquire license to drive jitney bus 
it was stated that he would drive certain type automobile; that insurer 
thereafter issued policy by terms of which it agreed to indemnify insured 
against loss while operating automobile not owned by him: that policy 
was issued in accordance with provisions of jitney bus ordinance; that 
during time application for insurance was placed, insurer had agreed to 
write all insurance policies covering jitney busses on route which auto- 
mobile in question was to operate for purpose of complying with jitney bus 
ordinance; and that the purpose of ordinance could not lawfully be ac- 
complished unless the person licensed to drive automobile was protected 
by required insurance for benefit of persons who might suffer injury. 

(For other cases, see Reformation of Instruments, Dec. Dig. § 46.) 

2. INSURANCE. 

Judgment against insurer with interest for amount of principal judgment 
against insured, plus interest, held unauthorized allowance of compound interest. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

In Bank. 

Appeal from Superior Court, Alameda County; J. J. Trabucco, Judge. 

On rehearing. 

Judgment modified, and, as so modified, affirmed. 

For original opinion, see 295 P. 25. 

J. Hampton Hoge and A. Dal Thomson, both of San Francisco, for appellant. 

Wesley Kergan and Alfred B. Weiler, both of San Francisco, for respondents. 

PER CURIAM. 

This is an appeal from an order made after judgment pursuant to section 663 
of the Code of Civil Procedure and from the judgment which followed that 
order. The plaintiffs are husband and wife. 

\ rehearing was granted in order that further consideration might be given 
to the contention of the defendant insurance company that the fact-finding power 
of the court on appeal under section 434 of article 6 of the Constitution and 
section 956a of the Code of Civil Procedure may not be exercised in aid of a 
judgment entered pursuant to section 663 of the Code of Civil Procedure. Upon re- 
examination of the record we deem it unnecessary to pass upon that point for the 
reason that the appeal may properly be decided on the findings as made by the 
trial court. 

The action is one to reform a liability indemnity insurance policy issued 
by the defendant insurance company and to recover on said policy when so re- 
formed. 

On March 11, 1924, and while said policy was in effect, the plaintiff Grace 
Gillanders was struck and injured by an automobile operated as a jitney bus 
by the defendant Da Silva in the city of Oakland. In a prior action said plain- 
tiff recovered a judgment against Da Silva in the sum of $5,116.30 and costs. 
That judgment being unpaid, this action was commenced. The defense of the 
insurance company was and is that the policy issued by it did not cover the 
automobile operated by Da Silva at the time of the accident. 

It appears from the findings of the court that on April 6, 1915, the com- 
missioners of the city of Oakland passed an ordinance providing for the regula- 
tion of the business of operating automobiles for hire within the city. This 
ordinance was amended on January 13, 1916, is commonly called the jitney bus 
ordinance, and the same was in effect at all times involved in this controversy. 
Section 3 provides that before operating any automobiles for hire in said city the 
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owner or lessee thereof should apply for and obtain annually a license so to do 
from the city council, and the operator of such automobile should obtain a permit 
as therein provided; that the applicant for the license should state under oath (a) 
the route proposed to be followed; (b) the price to be charged: (c) the schedule 
to be observed; (d) the transfer points; (e) the type of motor vehicle and the 
name of the manufacturer or the popular name thereof; (f) the horsepower, 
factory number and state license number; (g) the seating capacity of the motor 
vehicle; and (h) the name, age, residence, and business address of the applicant. 
Said section further provides that the license after investigation should be 
granted unless it should appear (a) that the bond or insurance policy else- 
where required by the ordinance had not been furnished and approved “or the 
same is insufficient in form or substance to properly safeguard the public interest 
and safety,” and (b) that the applicant has not complied with all of the terms and 
conditions of the ordinance. Section 8 provides that a license once issued might 
be transferred to another qualified person upon application to and approval by 
the chief of police. 

Section 18 of the ordinance provides that in order to insure the safety of the 
public it shall be unlawful for any person to operate an automobile for hire or 
to obtain a license therefor unless he shall obtain and keep on file in the office 
of the city clerk either (a) a bond, or (b) a policy of insurance in an authorized 
company insuring the owner or lessee of said automobile against any loss or 
damage that may result to any person from the operation of the automobile, 
said policy to be in limits of $5,000 for each person injured, etc. The ordinance 
contains the usual penal clause. 

It further appears from the findings that on February 13, 1924, the de- 
fendant Da Silva applied in writing to the city of Oakland for permission to 
acquire the license to drive a jitney bus on Seventh street then owned by one 
Piladi Guidotti. In his application Da Silva stated that he would drive on said 
route a Haynes automobile, factory No. 26182. Guidotti consented to the trans- 
fer and prior to March 11, 1924, the license was issued to Da Silva to drive said 
Haynes automobile for hire pursuant to the terms of said ordinance. On March 
1, 1924, the defendant insurance company issued its policy No. 1,528,212, by 
the terms of which it agreed to indemnify Da Silva against loss from the lia- 
bility imposed by law upon him for damages as a result of the ownership, main- 
tenance, and use of a 1919 Oldsmobile touring automobile No. 2122, while driv- 
ing said automobile as a jitney bus in the city of Oakland on the Seventh street 
route and to pay any final judgment rendered against him arising out of such 
ownership, maintenance and use. The court further found that said policy was 
issued in accordance with the provision of said jitney bus ordinance; that dur- 
ing the months of February and March, 1924, the firm of Spengler and Fraser 
were insurance brokers in said city and during that time placed with insurance 
companies the applications for insurance on behalf of jitney bus drivers on the 
Seventh street route, including the application of Da Silva for his insurance; 
that during the same period of time the defendant insurance company had agreed 
to write all of the insurance policies covering jitney busses on the Seventh 
street route for the purpose of complying with the jitney bus ordinances of the 
city of Oakland; that the policy of March Ist above described was one of six- 
teen jitney bus policies~written by the defendant insurance company pursuant 
to said agreement; that Spengler and Fraser were not the agents of the defend- 
ant insurance company; “that said Spengler and Fraser in so applying for and 
said defendant insurance company in issuing said insurance policies did so to com- 
ply with the terms of said ordinances;” and that said policy was by 


its terms 
in full force and effect for one year from the date of its issuance. 


On the foregoing and other findings not material to this discussion the court 
at first concluded that the plaintiffs take nothing and that the defendant insur- 
ance company have judgment for its costs. Judgment was entered accordingly. 
Thereafter, as authorized by section 663 of the Code of Civil Procedure, the 
plaintiffs moved to vacate and set aside the judgment and to enter a judgment 
in their favor on the ground that the findings of fact did not support the con- 
clusions of law or the judgment. This motion was granted and judgment was 
thereupon entered reforming the insurance policy issued on March 1, 1924, so as to 
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describe the 1917 Haynes automobile in the place and stead of the Oldsmobile 
and further adjudging that the plaintiffs recover the sum of $5,000 against the 
defendant insurance company with interest at the rate of 7 per cent. per annum 
from January 30, 1925 (the date of the entry of the prior judgment in the 
personal injury action), “said principal and interest amounting to the sum of 
$6,341, and interest upon said sum of $6,341 from the date hereof” until paid, 
with costs. The defendant insurance company has appealed from the order and 
from the judgment. 

[1] The controlling question presented is whether the second judgment is 
supported by the findings. Manifestly the theory of the trial court in rendering 
the second judgment was that all parties concerned in the transaction intended 
to comply with the jitney bus ordinances of the city of Oakland enacted in the 
public interest; that this purpose could not lawfully be accomplished unless the 
person licensed to drive an automobile for hire was protected by the required 
insurance for the benefit of persons who might suffer injury by reason of the 
operation of the vehicle; that a mutual mistake occurred on the part of the 
insurer and the insured in misdescribing the vehicle covered and that the plaintiff 
as a party aggrieved was entitled to a reformation of the contract of insurance 
in order that the intention of all parties be given effect as contemplated by 
section 3399 of the Civil Code. The allegations of the complaint are broad enough 
and the findings are sufficient upon which to base a conclusion that such mutual 
mistake existed to justify the entry of the judgment appealed from. 

\VWe are not impressed by the argument that the misdescription of the type 
of the car under the circumstances of this case would prevent a reformation of 
the contract of insurance so as to effectuate the intention of the parties thereto. 
On petition for rehearing the defendant insurance company cites the case of 
Downs vy. Georgia Casualty (D. C.) 271 F. 310. In that case the owner of a 
Ford car applied to the municipal authorities of the city of Trenton, N. J., for 
a license to operate the Ford as a jitney bus pursuant to a statute of that state 
similar in purpose to the ordinance of the city of Oakland. The license was issued 
to cover the operations of that car only, and the required insurance policy 
was obtained from the defendant in the case. The driver subsequently acquired 
a Packard automobile and while operating the same for hire injured the plaintiff, 
who recovered judgment against the driver. In the subsequent suit against the 
insurance company it was disclosed that no license had been issued to operate 
the Packard as an automobile for hire and that no insurance was outstanding 
on the Packard car at the date of the accident. There was no pretense that 
the parties to the contract of insurance intended in fact to cover the operations 
of the Packard car and no reformation of the contract was sought. The action 
was an action at law in the federal court. The only justification for the lawsuit 
appears to have been the fact that the agent of the insurer indorsed upon the 
policy a transfer of the insurance from the Ford to the Packard car after the 
injury which formed the basis of the plaintiff’s cause of action had taken place. 
It appeared that the agent of the insurer had no authority to make the transfer 
and further that both the insurer and its agent were without knowledge of the 
accident at the time the transfer was made. The case is therefore not in point 
on the facts. 


In the present case the defendant Da Silva owned only the Haynes car. He 
named that car in his application for a license and the license was issued to 
operate that car. A compliance with the law required the issuance of an insur- 
ance policy on that car. The defendant insurance company issued its policy in- 
tending to co-operate with Da Silva in the requirements of the law, but by mis- 
take issued a policy on a car not shown to be owned or operated by Da Silva 
or licensed as a jitney bus and received the premium therefor. Under these cir- 
cumstances we conclude that the trial court was justified in reforming the con- 
tract so as to express the intention of all parties to the transaction and then 
rendering judgment thereon. ¥ 

[2] The insurance company makes the further point that the form of the 
judgment results in a compounding of interest on the original judgment in favor 
of the plaintiff. This contention is well taken. The interest on the original judg- 
ment was computed at the legal rate from its entry on January 30, 1925, to the 
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date of the judgment in the present action. The sum of the principal and in- 
terest was $6,341, and judgment herein was rendered for that sum with interest 
thereon until payment or satisfaction of the judgment. Obviously this was an 
allowance of interest on interest for which there appears to be no authority in 
law in such a case. 

The judgment is modified by striking from the third paragraph thereof the 
following language: “Said principal and interest amounting to the sum of 
$6,341, and interest upon said sum of $6,341 from the date hereof.” 

The order is modified, and as above modified the judgment is affirmed. 


KAUTZ v. ZURICH GENERAL ACCIDENT & LIABILITY INS. CO., Limited 
TUDHOPE vy. SAME. S. F. Nos. 14180, 14181. 
Supreme Court of California. May 1, 1931. 
Rehearing Denied May 28, 1931. 
300 Pacific Reporter 34. 
1. INSURANCE. 

Courts endeavor to carry out policy as made and at same time prevent, if pos- 
sible, exceptions and conditions from wholly devouring policy. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Indorsement in automobile liability policy providing that policy shall apply to 
persons “legally operating automobile” he/d not intended to limit policy to instances 
where negligence is not made penal by statute. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Trial court’s construction that driver operating automobile while intoxicated 
was “legally operating automobile” within policy /eld consistent with true intent 
of parties. 

Upon the automobile liability policy involved was an “omnibus cover- 
age indorsement” which provided that the policy was extended to apply to 
any person while riding in or “legally operating any of the automobiles 
described.” 

(For other cases, see Insuranée, Dec. Dig. § 435.) 

8. INSURANCE. 

Ambiguous policy should be construed liberally in insured’s favor and strictly 
against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

9. INSURANCE. 

Special condition indorsed on automobile liability policy that automobile ‘‘is” 
“maintained, garaged and principally used” in certain place held to refer to place 
where automobile was kept at date of indorsement, and policy was not breached by 
subsequent change of place. 

Terms of policy were silent as to right of insured to change place of 
maintaining automobile and did not, like uniform policy of insurance adopt- 
ed in California, contain stipulation that property insured was covered only 
while located and contained as described therein. No duty was cast by 
terms of policy upon insured, in case insured made change of place of ga- 
raging her machine, to notify insurer of such change, or to do any act in 


order that coverage under policy should extend to automobile in its new 
location. 


(For other cases, see Insurance, Dec. Dig. § 435.) 
In Bank. 
Appeals from Superior Court, San Mateo County: George H. Buck, Judge. 
Actions by Anna Irene Kautz and by Leslie Tudhope, by her guardian ad 
litem, George Tudhope, against the Zurich General Accident & Liability Insurance 
Company, Limited. From judgments in favor of plaintiffs, defendant appeals. 
Affirmed. 
* Superseding opinion reported in 293 P. 133. 
J. Hampton Hoge, of San Francisco, and J. E. McCurdy, of San Mateo (A. 
Dal Thomson, of San Francisco, of counsel), for appellant. 
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jered A. Maguire, of San Francisco, and James T. O’Keefe, and Norman S. 
Mentiee, both of Redwood City, for respondents. 

Curtis, J. 

This cause was appealed to the District Court of Appeal and a decision was 
rendered by said court reversing the judgment of the trial court. A petition for 
a transfer to this court was granted as we were not in entire agreement with the 
conclusion at which the District Court ot Appeal arrived. As to the question 
whether the automobile in which the plaintiffs were riding at the time of their in- 
juries was being legally driven by Earle L. Drais, the then operator, although the 
evidence showed that he was at said time under the influence of intoxicating liquor, 
we are of the opinion that the District Court of Appeal has given the correct ans- 
wer thereto, but we entertain somewhat divergent views from those expressed by 
said court on the other question discussed in said opinion. We, therefore, adopt as 
the opinion of this court that portion of said opinion of the District Court of Ap- 
peal which deals with the first of these questions, and have followed the same with 
our own conclusions as to the second of said questions. That portion of the opin- 
ion of the District Court of Appeals which we adopt is as follows: 

The above actions were brought to recover on a policy of insurance issued by 
Zurich General Accident & Liability Insurance Company, Limited, a corporation, to 
Stella Bayne, who is designated therein as the assured. Defendant corporation 
agreed for the period of one year commencing December 7, 1927, to indemnify the 
assured against loss from legal liability for damages caused by bodily injury acci- 
dentally suffered as the result of the ownership, maintenance, or use of a certain 
automobile. Upon the policy was an “omnibus coverage endorsement,” which read 
as follows: “The policy to which this endorsement is attached is hereby extended 
to apply to any person or persons (other than the assured named in Special Con- 
dition 1) while riding in or legally operating any of the automobiles described in 
Special Condition 5, and any person, firm, or corporation legally responsible for the 
operation thereof, provided, such use or operation is within the permission of the 
named assured, or if the named assured is an individual, with the permission of an 
adult member of the named assured’s household other than a chauffeur or a domes- 
tic servant, and provided also that this endorsement shall not be available to any 
automobile garage, sales agency, and/or service station, nor to any agent or em- 
ployee thereof, and provided further that indemnity under the said policy shall in- 
ure first to the named assured and then (as to the remainder, if any) to any other 
person entitled thereto.” > , 

At the time of its issuance, the policy contained certain special conditions, among 
which were the following: “2. Address of insured 2742 Filbert Street, San Fran- 
cisco. * * * 9. The automobiles are principally maintained and garaged in the city 
or town of Los Altos. 10. The automobiles are principally used in the city or town 
of Los Altos and in the vicinity of said city or town.” On March 21, 1928, an en- 
dorsement referring to the above conditions was attached to the policy. This en- 
dorsement was as follows: “Special conditions 2, 9, and 10 of the policy to which 
this endorsement is attached are hereby amended to show that the address of the 
assured is now 201 Buena Vista Avenue, Mill Valley, California, and that the auto- 
mobile covered is maintained, garaged, and principally used in the city or town of 
Mill Valley, California. This endorsement to be effective as of noon (12:01 a. m. 
or 12:00 noon) of the 21st day of March, 1928. This endorsement is issued sub- 
ject to such agreements, conditions, provisos, declarations and warranties as are 
contained in the policy to which it is attached, if not inconsistent herewith. * * *” 
Pursuant to the statute (Stats. 1919, p. 776), there was inserted in the policy a pro- 
vision “that in case judgment shall be secured against the insured in an action 
brought by the injured person * * * then an action may be brought against the 
company on the policy and subject to its terms and limitations by such injured 
person.” 

On November 18, 1928, the plaintiff Tudhope, due to the negligent operation of 
the automobile by one Earle L. Drais, who was driving the same by permission of 
the assured, accidentally suffered bodily injuries. An action to recover dam- 
ages therefor was filed by said plaintiff against Drais, and on April 12, 
1929, a judgment in the sum of $2,750 and costs, which has become fwial, 
was recovered against him. Execution issued thereon, and the same was re- 
turned wholly unsatisfied, whereupon demand for the amount of the judgment was 
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made upon defendant corporation and refused. Plaintiff Kautz, who was also rid- 
ing in the automobile with Drais, suffered injuries in the same accident, and on May 
7, 1929, recovered against the latter a judgment for damages in the sum of $2,500, 
with costs, based upon his negligent operation of the car. This judgment has also 
become final. Execution issued thereon against Drais was returned wholly unsatis- 
fied, and a demand for payment of the judgment was refused by defendant corpora- 
tion. In the present actions, by which plaintiff sought to recover the amounts of 
said judgments from defendant company, the above facts were alleged, and as de- 
fenses thereto defendant averred that Drais was not legally operating the automo- 
bile at the time plaintiffs were injured, and, further, that by the endorsement here- 
inbefore referred to it was provided that the automobile should be maintained, ga- 
raged and principally used in the city or town of Mill Valley; that contrary thereto 
the automobile was on the date of the accident, and for a long time, prior thereto 
had been, maintained, garaged, and principally used in the city and county of San 
Francisco, and that this fact materially affected the risk. The questions were sub- 
mitted for decision upon the same evidence. The trial court found in accordance 
with the allegations of the complaints and against the defendant upon the defenses 
mentioned. Judgments from which defendant has appealed were entered accord- 
ingly. Th evidence shows without dispute that Drais at the time of the accident 
was intoxicated, and defendant contends that the court consequently erred in its 
conclusion that the driver was legally operating the automobile within the meaning 
of the policy, and also that evidence tending to prove the alleged breach of the pol- 


icy - improperly excluded. The appeals were presented and will be considered 
together. 


[1] It was held in Pacific Herein’ & Ventilating Co. vy. Williamsburgh, etc., 

Ins. Co., 158 Cal. 367, 111 P. 4 that, while a policy of insurance, like other con- 
tracts, must be construed sieuoeinns to the language and terms used therein to arrive 
at their true sense and meaning and courts will not undertake to relieve parties from 
the plain stipulations of the policy, still the rule is well established that provisos 
and exceptions must be strictly construed against the insurer, who is bound to use 
such language as to make the conditions, specifications, and provisions thereof clear 
to the ordinary mind, and, in case it fails to do so, any ambiguity or reasonable 
doubt must be resolved in favor of the assured. In each of the following cases the 
policy was similar in form to the one in question, and the insurer denied liability 
on the ground that the driver, not having procured an operator’s license, was ille- 
gally operating the automobile. It was held that, notwithstanding such failure, the 
car was being legally operated within the meaning of the policy. Odden y. Union 
Indemnity Co., 156 Wash. 10, 286 P. 59; Fagiani v. General Accident, ete., Cor- 
poration, Limited, 105 Cal. App. 274, 287 P. 377. In the case last cited, the court 
said: “Under a liberal definition of the term, one is not ‘legally operating’ an auto- 
mobile when he is driving it in violation of any provision of law, but obviously 
the term was not used in that broad sense in the policy in question, because to give 
it that meaning would be to destroy the protection which the policy purports to 
give to persons driving the automobile with the permission of the owner. It is a 

matter of common knowledge that nearly every automobile accident is due to a 
breach of some statutory provision.” The court suggested that the provision related 
to the manner of operating the automobile, but this construction no less than the 
one urged by the insurer in that case would tend to destroy the value of this char- 
acter of insurance; it also being a matter of common knowledge that the majority of 
automobile accidents are caused by the failure to observe the statutory regulations 
respecting the driver’s condition as to sobriety, and the manner of operating the 
car; such violations with few exceptions being made criminal offenses. But, as the 
court further said, after referring to the fact, which is true here, that the exception 
claimed by the insurer was not inserted in the “exclusion” clatise of the policy, and 
stating that this might properly be considered in construing the contract: “It is 
not necessary to determine what was intended by the use of the term ‘legally op- 
erating,’ but it is sufficient to show that it is uncertain whether it was the intention 
of the parties to the contract to give it the meaning for which appellant [the in- 
surer|] contends.” As was aptly said in Pacific Heating, etc., Co. v. Williamsburgh, 
etc., Ins. Co., supra, with respect to the rule of construction where the provisions 
of the policy are ambiguous: “This rule is based upon the fact that the contract of 
insurance is drawn by the insurer, and in it are usually placed many exceptions, 
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conditions, and forfeitures deliberately and purposely by the insurer so as to avoid 
liability, and the ordinary person in paying a premium and accepting a policy does 
not read, or, if he does read, he cannot understand the many conditions, exemp- 
tions, and exceptions contained therein. * * * Therefore the courts endeavor to carry 
out the contracts as made by the parties, and, at the same time » prevent, if possible, 
the exceptions and conditions from wholly devouring the policy.” 


[2-4] While the meaning of the provision cannot be determined with certainty, 
yet when the whole contract is considered in connection with what the parties ap- 
pear to have had in mind, namely, indemnity against the consequences of the negli- 
gent use or operation of the automobile, it is reasonably clear that it was not the 
intention to limit the policy to the few instances where the negligent act or omis- 
sion is not made penal by the statute. The construction given the instrument by the 
trial court appears to be consistent with the true intent of the parties, and, where 
that is the case, the appellate court will not substitute another interpretation, though 
it seem equally tenable. Slama Tire Protector Co. v. Ritchie, 31 Cal. App. 555, 161 
P. 25; Manley y. Pacific Indemnity, etc., Co., 79 Cal. App. 641, 250 P. 710. 


[5-7] As appears from the facts already stated, on March 21, 1928, an indorse- 
ment was attached to the policy of insurance changing special conditions 2, 9, and 10 
contained in the original policy. These special conditions related to the address of 
the insured, the place where her automobile was principally maintained and ga- 
raged, and the place where the automobile was principally used. The effect of this 
indorsement or amendment was to change the place designated as the residence of 
the assured from the city of San Francisco to Mill Valley, Cal., and the place where 
the automobile was maintained, garaged, and principally used from Los Altos to 
Mill Valley. During the trial the defendant endeavored to show that the automobile 
on the date of the accident was maintained and garaged in the city of San Francisco 
instead of Mill Valley, Cal., as stated in the indorsement of March 21, 1928. The 
trial court sustained an objection to this line of testimony on the ground that it was 
not material to any issues in. the case. It might be said at this time that the trial 
was had in the county of San Mateo, where the accident occurred in which the 
plaintiffs sustained the injuries which are the bases of these actions. We might 
further state that the court will take judicial notice of the fact that San Mateo 
county is situated to the south of and is contiguous to the city and county of San 
Francisco, and that Mill Valley is located in the southern portion of Marin county, 
which county is separated from the city and county of San Francisco by the Golden 
Gate. The territorial limits covered by the policy of insurance includes not only all 
of these localities, but the whole of the United States and Canada. 


[8, 9] The policy contains a schedule of warranties, but the provisions thereof 
as to the place where the automobile was to be garaged, maintained, and principally 
used is not found in said schedule of warranties, but as we have already seen, was 
made one of the special conditions of the policy. It is further provided in the pol- 
icy that, “This policy is made and accepted subject to the general conditions, spe- 
cial conditions, and warranties hereinafter set forth, together with such other gen- 
eral conditions, special conditions, and warranties as may be endorsed hereon or 
added hereto in like manner as if the same were respectively repeated and incor- 
porated herein, and compliance with such general conditions, special conditions, and 
warranties shall be a condition precedent to the right of recovery hereunder.” In 
other words, a compliance with the special condition in the policy relating to the 
place where the automobile “is maintained, garaged and principally used” is made 
a condition precedent to the right of a recovery under the policy. It becomes im- 
portant, therefore, to ascertain definitely the precise import and meaning of this 
special condition. It reads as follows: “the automobile covered is maintained, ga- 
raged, and principally used in the city or town of Mill Valley, California.” It will 
be noted that the language of the condition is in the present tense, and refers to 
conditions existing at the time of the indorsement of said special condition in the 
policy. It is not contended, nor was it sought to be shown by the excluded evi- 
dence, that the conditions thus stated in the indorsement were not true at the date 
when said indorsement was attached to the policy. 


\ll that appellant contends is that after the date of said indorsement the place 
where the automobile was garaged and principally used was changed from Mill Val- 
levy to San Francisco, and that at the time of the accident and for some time before 
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the insured had maintained and garaged her automobile in the city of San Fran- 
cisco, and that by making the change she vitiated the policy of insurance. 

The terms of the policy are silent as to the rights of the insured to change the 
place of maintaining the automobile. No limitation of such right, much less inhi- 
bition, is to be found in the policy. No duty was cast upon the insured by the 
policy, in case she made a change of the place of garaging her machine, to notify 
the insurance company of such change or to do or perform any act in order that 
coverage under the policy should extend to the automobile in its new location. The 
policy of insurance, unlike the uniform policy of insurance adopted in this state 
(St. 1909, p. 404), contains no stipulation that the property insured is covered only 
“while located and contained as described herein, and not elsewhere.” The absence 
of such a provision or one similar thereto makes it extremely doubtful whether it 
was ever intended that the policy would be vitiated by a change in the location of 
the automobile. At least the intention of the parties to the policy in this regard is 
uncertain and ambiguous and according to the authorities referred to in the pre- 
ceding portions of this opinion, the terms of the policy when ambiguous are to be 
construed liberally in favor of the insured and strictly against the insurer. For 
further authorities on this point see Siskin v. Alliance Ins. Co., 200 Cal. 70, 251 P. 
922, and cases therein cited. It appears to be fairly well settled by the authorities 
that a condition and even a warranty which refers to the status of the insured 
property at the time of the issuance of the policy is not a continuing condition or 
warranty and a change in such status, after the issuance of the policy, will not be 
held to vitiate the policy nor preclude a recovery thereunder. In Huddy on Auto- 
mobiles (5th Ed.) § 830, is found the following statement: “Where a policy of in- 
demnity insurance * * * recited that: ‘None of the automobiles herein described are 
rented to others or used to carry passengers for a consideration, actual or implied, 
except as follows:’ and no exceptions were stated, said provision should be con- 
strued as a warranty merely that the truck was not rented at the time the policy 
took effect.” The author of the above-mentioned work cites as authority for the 
statement just quoted the case of Mayor, Lane & Co. v. Commercial Casualty Ins. 
Co., 169 App. Div. 772, 155 N. Y. §S. 75, 78, which fully supports it. This 
case is cited and apparently approved in volume 2 of Berry on Automobiles 
(6th Ed.) § 2154, in a statement as follows: “A warranty, in an automobile 
insurance policy covering loss arising ‘by reason of the ownership, main- 
tenance or use’ of such automobile, that ‘none of the automobiles herein des- 
cribed are rented to others’ has been held to speak as of its date, and not to be vio- 
lated because the automobile covered by the policy was rented out at the time its 
operation caused a loss, nearly two years subsequent to the date of the policy.” 

In Collins v. Merchants’, etc., Ins. Co. 95 Iowa, 540, 64 N. W. 602, 
58 Am. St. Rep. 438, the defendants set up as a defense to plaintiff's action 
to recover loss on a fire insurance policy that plaintiff had since the date of 
the policy incumbered the property contrary to the express condition or warranty 
contained in the policy. The plaintiff demurred to the answer setting up said 
defense, and the trial court sustained the demurrer. On appeal the Supreme 
Court of Iowa affirmed the judgment and set forth its reason for so doing in 
the following statement: “Appellant complains of this ruling, and insists that 
the statement in the policy before quoted is not only a present, but a continuing, 
warranty, and that the $600 mortgage placed upon the propery after the issu- 
ance of the policy was a breach of warranty, which rendered the policy void and 
of no effect; while appellee insists that the affirmation or warranty is as to an 
existing condition, and should not be construed to be a continuing or future 
warranty. If the statement in the policy was that it should be void if the prop- 
erty be in any means incumbered or in litigation, then, no doubt, it should be 
so construed as to cover future as well as existing incumbrances. Mallory v. 
Farmers’ Ins. Co., 65 Iowa, 450, 21 N. W. 772; Ellis v. State Ins. Co., 61 Iowa, 
577, 16 N. W. 744. But the policy contains more than this. It says it shall be 
void under these circumstances, unless the fact is stated in this policy or the 
assured’s application for insurance. Taking the whole of the statement, and 
viewing it in the light of the settled rules of construction to be applied in inter- 
preting such instruments, and we think it is reasonably clear that the incum- 
brance stipulated against is one which would ordinarily be stated in the face of 
the policy or in the application for insurance. Manifestly, this is an existing or 
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present one, and not one created in the future. The words used are certainly 
open to this construction, and, if so, we would adopt that which is most favor- 
able to the assured under all the established tenets. [Citing authorities.] Courts 
will not give such statements the force of continuing warranties, unless, from 
the language used and the nature and usages of the risk, it is evident that it 
was so intended and understood by the parties. It will leave the future subject 
only to the conditions as to increase of risk. These rules are equitable, for the 
insurer has it in his power to make the contract plain and distinct; and, where 
there is room .for a reasonable doubt as to the intention of the parties, the 
language used should be construed favorably to the assured. We think the de- 
murrer was properly sustained.” This decision of the Supreme Court of Iowa 
is cited with approval in 14 Ruling Case Law, § 308, page 1129, where the rule is 
stated in this language: “However, a provision that the policy shall be void if 
the property be in any manner encumbered, ‘and such fact be not stated in this 
policy or the assured’s application for insurance,’ is a stipulation against incum- 
brances existing when the contract is made, but not against future incumbrances.’ 

These authorities are applicable to the case before us and unquestionably 
support the construction which we have given to the condition in the policy 
relative to the place where the automobile was kept and used. This condition in 
the policy refers simply to the place where the automobile was kept at the date 
of indorsement thereof on the policy and was not broken, nor was the policy 
vitiated, by a subsequent change of the place of keeping the automobile. 

As already noted, by the terms of the policy the insured was permitted to 
use and operate the automobile at any place within the United States and Canada. 
The accident occurred in the county of San Mateo only a short distance from 
Mill Valley in Marin county, and it is not claimed that the keeping of the auto- 
mobile at a place other than that designated in the policy contributed in the 
slightest degree to the happening of the accident. This may not be material to 
any question in the case. We do not assume to say that it is. We merely men- 
tion it to show that the insurance company did not sustain any injury whatever 
by the change in the location of the automobile. 

We are of the opinion that the evidence excluded by the trial court was 
immaterial and that the objections thereto were correctly sustained. 

The judgment in each case is affirmed. 

We concur: Waste, C. J.; Richards, J.; Shenk, J.; Seawell, J.; Langdon, J. 


COOLIDGE v. STANDARD ACCIDENT INS. CO. Civ. 4335. 
District Court of Appeal, Third District, California. June 11, 1931. 
300 Pacific Reporter 885. 

3. INSURANCE. ee 

Provision of automobile policy requiring assured to immediately notify in- 
surer of accident will be deemed complied with, if notice is actually given within 
twenty days after accident (Civ. Code, § 2633a). 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 
4. INSURANCE. 

Stipulation in automobile policy that “immediate notice’ of accident shall 
be given insurer should receive reasonable construction. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 
5. INSURANCE. 

Stipulation in automobile policy that “immediate notice’ of accident shall 
be given insurer will be deemed complied with, if assured acts promptly without ‘ 
unnecessary delay (Civ. Code § 2633a). 






(For other cases, see Insurance, Dec. Dig. § 539[3].) 
6. INSURANCE. 


Assured’s delay of 3% 






4 months in giving insurer notice of automobile acci- 

dent held not reasonable compliance with stipulation requiring “immediate notice.” 
Automobile accident occurred on January 29, and assured did not 
notify insurer until following May 12. Assured had actual knowledge of 
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seriousness of accident at time it occurred. There were no facts shown 

or adequate reasons given for delay of approximately 3% months. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

7. INSURANCE. 

Insurer under automobile policy, in view of trailer exception, held exempt 
from liability, where automobile at time of accident was towing trailer. 

Automobile liability policy provided that the insurer “shall not be 
liable under this policy for * * * accidents occurring while the auto- 
mobiles are * * * used for towing or propelling trailers or other 
vehicles used as trailers.” At time of accident, assured was driving his 
automobile, with a trailer loaded with sheep attached thereto, along a pub- 
lic highway. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

8. INSURANCE. 

Insurer, under trailer exception in automobile policy, held exempt from lia- 
bility, regardless of whether or not attached trailer actually caused or contributed 
to accident. 

(For other cases, sce Insurance, Dec. Dig. § 435.) 

11. INSURANCE. 

Insurer’s conduct, warranting inference of intention to waive provision of 
policy, thereby preventing insured’s fulfillment of terms of contract, may amount 
to waiver. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

12. INSURANCE. 

Automobile insurer’s efforts to adjust claim and assistance in defense of 
action against assured, in view of written reservation of rights, held not waiver 
of exemption from liability under terms of policy. 

Insurer was given notice of automobile accident approximately 3% 
months thereafter, and also at same time received notice that assured’s auto- 
mobile at time of accident was towing a trailer in violation of terms of 
policy. Insurer, before assisting assured in defense of action against him 
and attempting to adjust claim for damages, procured execution of a 
written reservation of rights pursuant to the terms of the policy. Reserva- 
tion of rights contained statement that insurer denied that accident was 
covered by terms of policy and that assured agreed that any action taken 
or which may be taken by insurer in investigating, adjusting, or attempt- 
ing to adjust, claims, “shall not be construed as an admission” that the 
accident was covered by the terms of the policy. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Appeal from Superior Court, Mendocino County; H. L. Preston, Judge. 

Action by S. O. Coolidge against the Standard Accident Insurance Company. 
From an order granting a new trial after a verdict in his favor, plaintiff appeals. 

Order affirmed. 

Frank W. Taft, of Willits, and Keith C. Eversole, of Ukiah, for appellant. 

Paul Nourse, of Los Angeles, and Mannon & Brazier, of Ukiah, for re- 
spondent. 

R. L. THompson, J. 

This is an appeal from an order granting a motion for a new trial in an 
action upon an insurance policy to enforce the refunding of money paid by the 
assured to satisfy a judgment against him which was recovered on account of 
an automobile casualty. 

The defendant is an accident insurance corporation. The plaintiff carried an 
insurance policy with this company upon his Buick coach automobile. This policy 
specifically exempted the defendant from liability, unless “the assured upon the 
occurrence of an accident, shall give immediate notice thereof.” It further pro- 
vided that: “The company shall not be liable under this policy for: * * * 
accidents occurring while the automobiles are * * * used for towing or pro- 
pelling trailers or other vehicles used as trailers.” January 29, 1926, the plaintiff 
was driving his machine, with a trailer loaded with sheep attached thereto, along 
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the Redwood highway north of Willits. In attempting to pass the plaintiff's auto- 
mobile and trailer from the rear, a man by the name of John Dahl, who was riding 
in his own machine, was forced over the grade, and was thereby seriously in- 
jured. His nose was broken, his skull was fractured, and his left eye was gouged 
out as a result of the accident. The plaintiff knew of this misfortune. He stopped 
and rendered aid to the injured man. No notice of this affair was given to the 
insurance company until May 12, 1926, at which time the plaintiff was threatened 
with a suit for damages. On this last-mentioned date, the plaintiff sent a letter 
to the insurance company notifying it of the accident, and stating that “On 
January 29, last, I was driving my Buick with a trailer in which I was hauling 
some sheep.” etc. This letter also informed the company of the threatened litiga- 
tion. In reply to this communication, the company promptly wired the plaintiff : 
“Retain personal attorney and file answer to complaint (stop) will advise more 
fully by letter.’ A letter from the company was forwarded to the plaintiff on 
the same day containing an inclosed written reservation of the rights of the in- 
surance company pursuant to the terms of the policy. This letter contained the 
following statement: “We note by our files that the accident occurred Jan. 29th, 
and that it was not reported until the latter part of May; also that at the time 
the accident occurred there was a trailer attached to your car. In view of the 
above facts, in order that we may proceed with the adjustment of the claims 
it will be necessary for you to sign and return the attached agreement of ‘Reser- 
vation of Rights.” After consulting with his attorney, Mr. Taft, regarding this 
document, the plaintiff, on August 30, 1926, signed and returned this written stipu- 
lation reserving to the defendant its rights, which document contained the fol- 
lowing language: “The insurance company denies that the said accident is covered 
by this policy. Therefore, it is hereby agreed that any action taken or which 
may be taken by the insurance company in investigating, adjusting or attempting 
to adjust any. claim, * * * or handling any litigation in connection with the 
said accident, shall not be construed as an admission by the insurance company 
that the said accident is covered by the policy mentioned above. The particular 
breach of the terms of the insurance contract by the named assured is alleged 
to be the failure of the assured to report an accident occurring on January 29th, 
1926, until May 12th, 1926; and for the further fact that at the time of the 
above accident there was a trailer attached to the car described in the policy.” 

An effort to adjust the claim for damages failed. A suit for damages was 
instituted by Dahl against this plaintiff. The attorneys for the insurance com- 
pany were associated with Coolidge’s lawyer in the defense of that action. A 
judgment was recovered against this plaintiff for the sum of $1,835, which was 
paid by him. The present suit was thereupon commenced against this defendant 
as surety pursuant to the terms of the policy to compel the company to reim- 
burse the assured for the amount of damages he was compelled to pay. The de- 
fendant answered, controverting the material allegations of the complaint. As a 
separate defense, the answer alleged that the terms of the policy were waived by 
the assured by his failure to immediately notify the company of the occurrence 
of the accident. This defendant further denied its liability on the ground that 
the accident occurred while the insured automobile was towing a trailer which 
was attached thereto. The case was tried with a jury. A verdict of $1,929 was 
rendered against this defendant. Upon motion, the verdict was set aside, and a 
new-trial granted. From this motion granting a new trial, the plaintiff has ap- 
pealed. 

It is asserted by the appellant that the insurance company waived the failure 
to immediately notify it of the accident by attempting to adjust the claim of 
damages and by assisting in the defense of the original action. It is also claimed 
the exemption from liability on account of the use of the trailer which was at- 
tached to the automobile was also waived by the insurance company by its fail- 
ure to adequately plead and prove, pursuant to section 437a of the Code of Civil 
Procedure, that the attached trailer proximately contributed to the accident. 


[1, 2] When a verdict conflicts with the weight of evidence or is contrary 
to law, it is the duty of a trial court, upon motion, to grant a new trial. Under 
such circumstances, the trial court is not bound by the rule with respect to a 
conflict of testimony. An order granting a motion for new trial, which is largely 
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discretionary with the court under such circumstances, will not be disturbed on 
appeal. 20 Cal. Jur. 25, § 12; Pollitz v. Wickersham, 150 Cal. 238, 88 P. 911; 
Beckley v. Harris, 84 Cal. App. 557, 258 P. 428. 

[3] A delay of three and a half months, on the part of the assured, to 
notify the insurance company of the occurrence of an accident, is not a com- 
pliance with the terms of a policy which requires him to “give immediate notice 
thereof,” in the absence of evidence of declarations or conduct on the part of 
the company amounting to a waiver of this provision. 33 C. J. 11, § 657; 7 
Cooley’s Briefs on Ins. (2d Ed.) 5876; Oakland Motor Car Co. vy. American 
Fidelity Co., 190 Mich. 74, 155 N. W. 729; Barclay v. London Guarantee & Acc. 
Co., 46 Colo. 558, 105 P. 865. Under section 2633a of the Civil Code, the provi- 
sions of an insurance policy which require an assured to immediately notify the 
company of the occurrence of an accident will be deemed to have been sufficiently 
complied with if the notice is actually given within twenty days from the happen- 
ing of the casualty. 

[4-6] The stipulation in the policy that notice of the accident shall be im- 
mediately given to the insurance company should receive a reasonable construc- 
tion. If the assured acts promptly without unnecessary delay in notifying the 
company of the accident, it will be deemed to be a sufficient compliance with 
the provisions of the policy. In the present case, the facts furnish no adequate 
reason for a delay of three and a half months in notifying the company of the 
accident, since the assured had actual knowledge of the seriousness of the affair 
at the very time that it occurred. We are of the opinion that the failure of the 
assured to give notice of the accident to the insurance company as provided by 
the terms of the policy within a reasonable time thereafter, under the facts of 
this case, bars him from recovery. 

[7] The evidence is uncontradicted to the effect that the accident occurred 
while the plaintiff was driving along the highway in his automobile to which a 
trailer loaded with sheep was attached. The towing of the trailer was in direct 
contravention of the specific terms of the policy. The express terms of the policy 
exempted the insurance company from liability when the insured automobile was 
used to propel or tow a trailer. The policy provided that the company shall not 
be liable for accidents occurring while the automobile was “used for towing or 
propelling trailers or other vehicles used as trailers.” Liability for this acci- 
dent is therefore specifically exempted by the terms of the policy. The respond- 
ent is not liable to the assured under its contract, for the reason that the auto- 
mobile was towing a trailer at the time of the accident. 

[8] The appellant contends that, before the insurance company may claim 
exemption from liability on account of the trailer which was attached to the 
automobile, it must adequately plead and prove, under the requirements of sec- 
tion 437a of the Code of Civil Procedure, that the trailer proximately con- 
tributed to the cause of the accident. This section of the Code provides that: 
“In an action to recover upon a contract of insurance wherein the defendant 
claims exemption from liability upon the ground that, although the proximate 
cause of the loss was a peril insured against, the loss was remotely caused by or 
would not have occurred but for a peril excepted in the contract of insurance, 
the defendant shall in his answer set forth and specify the peril which was 
the proximate cause of the loss, in what manner the peril excepted contributed 
to the loss or itself caused the peril insured against, and if he claim that the 
peril excepted caused the peril insured against, he shall in his answer set forth 
and specify upon what premises or at what place the peril excepted caused the 
peril insured against.” 

It is undoubtedly true: the attached trailer loaded with sheep would result 
in increasing the hazard of operating the automobile upon the highway, for it 
would tend to obstruct the driver’s view to the rear of the machine. There is, 
however, no evidence in the present case that the trailer did actually cause the 
accident or that it materially contributed to the mishap. The answer did allege 
that the trailer was attached to the automobile at the time of the accident, and 
the claim was made that this fact exempted the company from liability. It is 
true the answer failed to allege that the attached trailer actually caused the acci- 
dent or that it contributed to the affair. It was not necessary to make these 
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allegations. The defendant’s exemption from liability does not depend upon the 
attached trailer becoming the cause of the accident or even contributing to the 
casualty. The very fact that the trailer was being towed at the time of the 
accident relieved the defendant from liability according to the specific terms of 
the insurance policy. The company was entitled to protect itself against this 
added hazard. The unambiguous terms of the policy did exempt the company from 
liability while the automobile was towing a trailer. 

[9] Moreover, section 437a of the Code of Civil Procedure, upon which the 
appellant relies, has been declared to be unconstitutional. Board of Education 
of City and County of San Francisco v. Alliance Assurance Co. (C. C. Cal.) 
159 F. 994, 998. That section was enacted in 1907 during the stress which fol- 
lowed the destruction of San Francisco by earthquake and fire. It is violative 
of Amendment 14, § 1, of the Constitution of the United States which prohibits 
the enacting of statutes by any state which “deny to any person within its juris- 
diction the qual protection of the laws.” This challenged section is also in con- 
flict with article 4, § 25, subd. 3, of the Constitution of California, which pro- 
vides that: “The legislature shall not pass local or special laws * * * regu- 
lating the practice of courts of justice.’ In the Board of Education Case above 
cited, Mr. Justice Van Fleet, in assigning his reasons for holding that section 
437a, supra, is unconstitutional, says: “The act in effect does four thing: First, 
it changes a general rule of pleading; second, it changes it only in so far 
as it applies to one class of actions, viz., to actions respecting insurance policies; 
third, it does not change the rule as to all actions respecting insurance policies, 
but only as to actions at law to ‘recover upon a contract of insurance’; fourth, 
it does not apply to all pleadings in such actions, but only to pleadings on behalf 
of the defendant.” 

Upon the authority of the federal case above cited, and upon reason, we are 
impelled to hold that section 437a of the Code of Civil Procedure is unconstitu- 
tional and void. 

[10-12] Finally, it is asserted that the insurance company waived the failure 
of the assured to notify it of the occurrence of the accident within a reasonable 
time, and waived the exemption from liability on account of the presence of the 
trailer which was attached to the automobile at the time of the accident, by its 
effort to procure an adjustment of the claim for damages, and by its assistance 
in the defense of the original action for damages. This contention that a waiver 
resulted from the conduct of the insurance company as above related is without 
merit. A waiver is a voluntary relinquishment of a known right. First National 
Bank of Los Angeles v. Maxwell, 123 Cal. 360, 55 P. 980, 69 Am. St. Rep. 64; 
Jones v. Maria, 48 Cal. App. 171, 191 P. 943; Aronson v. Frankfort, etc., Co., 
9 Cal. App. 473, 99 P. 537: 8 Words and Phrases, First Series, 7375; 5 Cooley’s 
Briefs on Insurance, 3939. It is true that a waiver may be either express or im- 
plied. Conduct on the part of the insurance company which will warrant the in- 
ference that it intended to waive a provision of the policy, and which deceived 
the insured so as to prevent his fulfillment of the terms of the contract, may 
amount to a waiver. Francis v. Iowa National Fire Ins. Co. (Cal. App.) 297 P. 
122. In the present case, however, the conduct of the insurance company may 
not be construed to constitute a waiver. The intention of the company to reserve 
its exemption from liability on account of the trailer, which was attached to the 
automobile at the time of the accident, and to its right to notice of the accident 
as provided by the terms of the policy, may not be doubted. The plaintiff’s signa- 
ture to a written reservation of these rights was demanded by the insurance 
company as a prerequisite to its consent to aid in behalf of the plaintiff in an 
effort to adjust the claimed damages and as a condition upon which the com- 
pany agreed to assist in the defense of the original action. The letter accompany- 
ing this requested reservation of rights also informed the plaintiff that the in- 
surance company insisted upon its exemption from liability because of the plain- 
tiff’s failure to furnish notice of the accident and on account of the attached 
trailer. The conduct of the insurance company renders it indisputable that it did 
not intend to waive these exemptions. 

It may not be asserted there was a waiver on the part of the company under 
the terms of section 2567 of the Civil Code for failure to make seasonable in- 
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quiry regarding the accident. The uncontradicted evidence shows that knowledge 
of the accident was first received by the company nearly three and a half months 
after it occurred. The appellant was already in default. The insurance company 
had no prior knowledge of the casualty. It was in no way to blame for the 
plaintiff's delay in furnishing notice of the affair. The company promptly com- 
municated with the plaintiff upon receipt of this notice, asserting its exemption 
from liability, but offering to assist in attempting to adjust the claim for damages. 
There are no circumstances in the case which may be said to have previously 
placed the insurance company upon inquiry regarding the accident. 

The order granting the motion for a new trial is affirmed. 

We concur: Plummer, Acting P. J.; Jamison, Justice pro tem. 





FIELDS v. UNION AUTOMOBILE INS. CO. OF LOS ANGELES, CAL. 
No. 821. 
Court of Appeal of Louisiana. First Circuit. June 16, 1931. 
135 Southern Reporter 276. 
3. INSURANCE. 

Automobile theft policy co-operation provision held promissory warranty. 

The provision of the policy involved recited: “The assured shall 
render all possible co-operation and execute all papers requested by the 
company to enable the company to secure all rights to which it may be 
entitled under the policy.” 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

4. INSURANCE. 

That insured, after intervening in proceeding to forfeit automobile, refused 
to appear in court to establish ownership on advice of counsel, Aeld not violation 
of co-operation clause of theft policy. 

There was no violation of co-operation clause of automobile theft 
policy, notwithstanding insured’s testimony that he was not involved in 
transportation of liquor, since his innocence was no guarantee that he 
would not be subjected to detention or required to give bond, etc., in case 
of his arrest for violating National Prohibition Act, and this was par- 
ticularly true, in view of letter written by general agent of insurer to 
automobile sales company to effect that federal authorities did not want 
insured to identify stolen car, but desired to question him with regard 
to its confiscation, thinking he might have been implicated in transporta- 
tion of liquor. 


2.) 


(For other cases, see Insurance, Dec. Dig. § 514! 
» INSURANCE. 

Demand for statutory damages and attorney's fees for insurer's failure 
promptly to adjust claim for loss under automobile theft policy held properly 
disallowed, where insured did not sign proof of loss (Act No. 59 of 1921, Ex. 
Sess.). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from District Court, Parish of Lafayette; W. W. Bailey, Judge. 

Action by Elvin Fields against the Union Automobile Insurance Company 
of Los Angeles, Cal. Judgment for plaintiff, and defendant appeals. : 

Affirmed. 

Voorhies & Labbe, of Lafayette, for appellant. 

F. X. Mouton, of Lafayette, for appellee. ‘ 

Mouton, J. 

Plaintiff, in April, 1929, took out a combined fire and theft insurance policy 
with defendant company on a Chevrolet automobile which was stolen on or 
about January 14, 1930, from a garage near a boarding house in the city of 
Lafayette, where plaintiff was living. ‘ 

Plaintiff alleges that his auto, when stolen was worth $600, but, due to the 
limitation of the 75 per cent. clause of the value on the auto in the policy, he 
reduces his claim to the sum of $450; he also claims 25 per cent. penalty for 
the failure of defendant to adjust the claim within the time fixed by law and 
$100 attorney’s fees for collection of the loss. 3 
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The district judge rendered judgment for plaintiff for $412.50, but rejected 
the claim for the penalty and attorney’s fees. 

Defendant company appeals, and plaintiff is asking for an amendment of 
the judgment so as to include the rejected part of his demand. 

The proof shows that immediately after the theft of the auto plaintiff re- 
ported it to the chief of police of Lafayette and to the agent of defendant 
company. 

About three months after the car was stolen, it was located in Port Arthur 
with a load of liquor in it, of which plaintiff was notified by Mr. Chargois, chief 
of police. The auto was seized by the prohibition agent of that district for viola- 
tion of the Internal Revenue Act. 

Plaintiff intervened in those proceedings, at the request of defendant com- 
pany, claiming that he was the owner of the auto and that it had been stolen 


Defendant company offered plaintiff all his expenses to attend the trial of 
his intervention in Beaumont, which he refused; and, not being present when 
it was called for trial, the intervention was dismissed, the auto was declared 
forfieted, and was sold under judgment rendered in the case. 

In the policy we find the following clause: “The assured shall render all 
possible cooperation and execute all papers requested by the company to en- 
able the company to secure all rights to which it may be entitled under the policy.” 


Defendant company contends that the foregoing clause contains a_ state- 
ment for the future, stipulates for an act to be performed, and constitutes a con- 
tinuing or promissory warranty, the breach of which forfeits the policy, citing 
Cooley on Insurance, vol. 2, pp. 1486, 1489. 

The forfeiture proceedings, the record shows, had been instituted against the 
auto under the provisions of section 3450 of the Revised Statutes of the United 
States (26 USCA § 1181). Such seizures, decisions on the subject hold, are in 
rem against the thing seized. In proceedings under that section, the district 
judge said that the owners of the property seized, innocent third persons or 
lienors, are not protected. Accepting that view of the legal situation, the court 
said that the car could not have been recovered by plaintiff under the interven- 
tion he had filed in the proceedings, had he appeared for the trial of the inter- 
vention. The court, basing its conclusions on the foregoing reasons, found that 
the alleged lack of co-operation on the part of plaintiff to recover the auto could 
not be classed as a breach of a promissory warranty, as his appearance in the 
federal District Court at Beaumont would have been unavailing and barren of 
results. The federal courts have held that it is the illegal use of the vehicle in 
carrying the goods or commodities that is of material consideration in seizures 
under section 3450, United States Statutes (26 USCA § 1181) and which works 
the forfeiture; the innocence of the owner or lienor being merely accidental. 
U. S. v. One Ford Coupé Automobile, 272 U. S. 321, 47 S. Ct. 154, 71 L. Ed. 279, 
47 A. 1. R. 1025, and other decisions are also cited by counsel for plaintiff in 
which that doctrine is recognized. Under that rule plaintiff's appearance at 
the trial of the intervention could not have resulted in a recovery of the auto, 
and would have been of no benefit to defendant company, and could not have 
effected a breach of the promissory warranty, as was held by the district judge. 

Counsel for defendant company says that this question has been decided 
one way and then another by the various federal District and Circuit Courts of 
Appeal. This doubtful issue, counsel contend, was finally put at rest by the 
United States Supreme Court‘in the case of Richbourg Motor Co. v. U. S., 281 
U. S. 528, 50 S. Ct. 385, 74 L. Ed. 1016, where in the syllabus it is said that a 
vehicle seized for the unlawful transportation of intoxicating liquor, proceed- 
ings for its forfeiture may be had only under the National Prohibition Act (27 
USCA), by which the interests of innocent lienors are protected, and not under 
U. S. Revised Statutes 3450, authorizing the forfeiture of vehicles used in the 
removal or concealment of any commodity with intent to deprive the United 
States of any tax upon it, even when the charge against the driver under the 
National Prohibition Act has been dropped, and he has been prosecuted and con- 
victed under Revised Statutes 3450 for removing and concealing spirits with 
intent to defraud the government of the tax. 
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Under that decision the ruling is quite at variance with the doctrine an- 
nounced in the cases relied upon by counsel for plaintiff. 

In 281 U. S. 528, 50 S. Ct. 385, 74 L. Ed. 1016, above referred to, plaintiff, 
as an innocent owner, would have been protected in his ownership, even if the 
driver of the stolen auto had been convicted under the provisions of section 
3450, U. S. Revised Statutes. 

[1, 2] In this case, the auto was not found transporting liquor, but was found 
parked on the roadside, laden with intoxicating liquor. Counsel for plaintiff 
seeks to draw a distinction where the vehicle is discovered in the act of trans- 
portation, and where it is found with the liquor in a state of immobility. There 
is no such distinction made in section 26 of title 2 of the National Prohibition 
Act (27 USCA § 40), which refers indiscriminately to liquors transported or pos- 
sessed illegaliy. 

The purpose of Congress, as it is indicated by the decision of the United 
States Supreme Court hereinabove cited, was, it seems, to guarantee protection 
to innocent owners of automobiles or vehicles implicated in the illicit transpor- 
tation or possession of liquor. The fact that the auto, in the instant case, was 
found with liquor along the roadway, and was not discovered in the act of trans- 
portation, created no difference in reference to the rights plaintiff had in as- 
serting his ownership thereto. 

[3] The clause in the policy to which we have referred constituted a promis- 
sory warranty, and was so considered below, if we understand correctly the 
judgment of the district judge. 

[4] Considering the clause in that light, the question arises as to whether, 
under the facts of the case, plaintiff, by his failure to appear in court to assert 
his ownership of the auto, should be held to have breached his promissory war- 
ranty. 

That clause, after saying that “the assured shall render all possible co-opera- 
tion,” continues, and states in connection therewith, “And execute all papers 
requested by the company to enable the company to secure all rights to which 
it may be entitled under the policy.” It is certain that plaintiff manifested, at 
first, his entire willingness to comply with the last part of the clause. above 
reproduced, as it is shown that he voluntarily acceded to the request of defend- 
ant company by filing the intervention for the purpose of recovering the auto. 
After thus proferring his assistance, he thereafter refused to appear at court 
in Beaumont to establish his ownership under the intervention which was dis- 
missed on that account, although the defendant company had offered to pay 
all his expenses to attend the trial. 

Plaintiff testifies that he was requested by the company to go to Beaumont 
and give his evidence in the case. He says that he consulted his attorney, who 
objected to the trip, stating that, if he went to Beaumont, he might be arrested 
for the transfer of the liquor. He admits in his testimony that he was not in- 
volved in the transfer of the liquor, but that, acting on the advice of his counsel, 
he refused to appear at the trial, and that the sole cause for his failure to be 
present was his fear of the probability of a charge being lodged against him. 

Plaintiff, no doubt, had absolute confidence in the ability and integrity of 
his attorney. The fact is that, after he had given his assistance to defendant 
by executing the “papers,” as requested by defendant company, his declination 
to appear in the intervention was the direct result of the advice he had received 
from his attorney. It is true that he says he had not been involved in the trans- 
portation of the liquor, but, however true that might have been, it was no guar- 
antee that he would not have been subjected to detention, to give bond etc., in 
case of an arrest for the violation of the National Prohibition Act. No one 
could guarantee. him against such results, however innocent he might have 
been of any charge that might have been made against him. He kept away 
under advice of his counsel, and for no other reason, and the question arises, 
Was that a violation of his promissory warranty under the clause of the policy, 
where it says that “the assured shall render all possible co-operation” to defend- 
ant company? We do not think that the words “all possible co-operation” are 
intended to cover a case of this character, where the party, though willing to 
act, is placed under moral constraint and fear, resulting from the advice of his 
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counsel. Placed in such a situation, and acting in obedience to such advice, we 
are of the opinion that there has been no violation of the warranty within the 
intendment of the clause upon which defendant company relies in its plea for 
the forfeiture of the policy 

The fact is that the general agent of the company residing in New Orleans 
wrote a letter April 24, 1930, to the Dan Chevrolet Sales Company of Lafayette, 
in which he says that the federal authorities did not want plaintiff to identify 
the stolen car, but desired to question him with regard to its confiscation, think- 
ing he might have been implicated in the carrying of the liquor. It is not un- 
reasonable to surmise, if such were the purpose of the federal authorities at the 
time, that plaintiff had just grounds to fear a possible arrest if he appeared in 
Beaumont for the trial of the case. This letter fortifies plaintiff’s position in 
reference to his refusal to appear in the proceedings instituted for the confis- 
cation of his auto under the National Prohibition Statute. 

As heretofore stated, there was no violation of the promissory warranty 
of the policy by plaintiff. 

{5] The record shows that the papers to show the proof of loss were sub- 
mitted to plaintiff by Mr. Lacoste, local agent of defendant company, and were 
not signed by plaintiff. This fact is established by the testimony of the plain- 
tiff. The demand for the 25 per cent. damages and attorney’s fees under the 
provisions of Act No. 59 of 1921, Ex. Sess., was therefore properly disallowed 
below 

The lower court allowed $412.50 for the value of the auto at the time it was 
stolen. This was a fair allowance under the 75 per cent. value limitation of the 
policy. 

Finding no error in the judgment appealed from, it is hereby affirmed, with 
cost. 


UNITED ROOFING CO. v. INDEPENDENT BONDING & CASUALTY 
INS. CO. No. 52. 
Supreme Court of New Jersey. May 20, 1931. 
155 Atlantic Reporter 140. 
1. INSURANCE. 

Insured in automobile liability policy was not bound by arbitration clause, in 
view of insurer’s denial of liability on policy. 

(For other cases, sce Insurance, Dee. Dig. § 576[2].) 

2. INSURANCE. 

Evidence held to sustain finding that insured in automobile liability policy gave 
notice to insurer and did not fail to give proper co-operation required by policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3, 7].) 

3. INSURANCE. 

Insured under automobile liability policy held entitled, in view of insurer's 

denial of liability, to recover legal expenses in defending suits. 
(For other cases, see Insurance, Dec. Dig. § 513.) 
4. INSURANCE. ae ; os 

Allowance of $800 to insured under automobile liability policy for defending 
suits on denial of liability by insurer held not excessive. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Suit by the United Roofing Company against the Independent Bonding & 
Casualty Insurance Company. On defendant’s rule to show cause why verdict 
in favor of plaintiff should not be set aside and a new trial granted. 

Rule discharged. ; 

Argued October term, 1930, before Gummere, C. J., and Trenchard and 
Lloyd, JJ. ; ; 

Hudspeth & Harris, of Jersey City, for the rule. 

Wanne & Banta, of Hackensack, opposed. 

PER CURIAM. - ; > hae : 

In this case a verdict was entered in favor of the plaintiff and against the 
defendant for $9,095.58, as a result of a trial before the judge, sitting without a 
jury, at the Bergen circuit, the judge having made findings of fact. 
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The suit was upon a policy of insurance issued by the defendant company 
to the plaintiff insuring the plaintiff (among others) against the risks commonly 
known as liability damage, property damage, and collision damage. 

The defendant holds this rule to show cause why the verdict entered herein 
should not be set aside and a new trial granted, reserving to the defendant the 
exceptions taken at the trial. 

The trial court found as a fact that the defendant breached the contract of 
insurance, and awarded damages in the sum of $9,095.58 in favor of the plaintiff 
and against the defendant as the natural and probable consequences of the breach 
of: the contract, and we think this finding was correct. 

The pleadings disclose that, on December 8, 1927, a Buick coupé was being 
driven in the course of the business of the plaintiff corporation in Teaneck, N. J., 
by Linwood E. Clarke, its general manager, and that it collided with a Reo truck 
owned by one Olsen and driven by one Rasmussen, in which another Olsen was 
a passenger; and that, as a result of this accident, the United Roofing Company 
was sued, and verdicts were rendered against it, and the plaintiff herein paid 
these judgments, and in this suit claims reimbursement. 

The pleadings further alleged that the Buick coupé was totally destroyed in 
the collision, and the plaintiff claims reimbursement for the value of the car. 

The action of the plaintiff herein alsc includes a claim for reimbursement 
for legal expenses covering the engagement of attorneys, ete. in the trials of 
the suits commenced by Olsen and Rasmussen. 

There is an allegation in each count of the complaint in the present suit 
that the defendant denied liability under the policy issued by it and refused to 
defend the suits against the plaintiff. 

All of the counts predicate the right of recovery on the refusal of the 
defendant herein to defend the suits by reason of its alleged denial of liability 
on the policy of insurance. 

The defendant in its answer, after making a general denial of the allega- 
tions of the complaint, asserts several separate defenses, the first of which seems 
now to have been abandoned; the second charges that the plaintiff caused a 
breach of the policy of insurance, in that it did not render all possible co-operation 
within its power to the defendant, and that it voluntarily assumed liability and 
interfered with the legal proceedings in the suits brought against it, and that it 
defended the suits without the consent of the defendant; the third alleges that 
the plaintiff did not have an insurable interest in the said Buick automobile in 
that it did not own the same. 

Now the policy of insurance sued on was issued by the defendant to United 
Roofing Company, the plaintiff. In its insuring agreement defendant agreed as 
follows: 

“(a) 1. To insure the assured against loss by reason of the liability imposed 
by law upon the assured for damages on account of bodily injuries, including 
death. At any time resulting therefrom, to any person or persons, accidentally 
suffered or alleged to have been suffered while this policy is in force by reason of 
the ownership, maintenance or use within the limits of the United States of 
America (exclusive of Alaska, the Philippines, and Hawaiian Islands and other 
‘possessions’) or Canada of any automobile described in the declaration. 

“2. To defend in the name and on behalf of the assured, any suits, even if 


groundless, brought against the assured to recover damages on account of such 
accidents as are covered under this policy. 


“3. To pay, irrespective of the limits of liability hereinafter mentioned, ail 
costs taxed against the assured in any legal proceeding defended by the company, 
all interest accruing after entry of judgment upon such part thereof as shall 
not be in excess of said limits of liability and the expense incurred by the assured 
for such immediate medical and surgical relief as is imperative at the time of 
the accident, together with all expenses incurred by the company for investiga- 
tion, adjustment and defense.” 

The policy further provides, in addition to the protection agreed to be afforded 
to the United Roofing Company as the “named assured,” the following protection 
for what it terms “additional assureds,” as follows: 

“4. Additional Assureds. The insurance provided by this policy is so extended 
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as to be available, in the same manner and under the same provisions as it is avail- 
able to the named assured, to any person or persons while riding in or legally 
operating any of the automobiles described in the Declaration or to any person, 
firm or corporation legally responsible for the operation thereof, provided such 
use or operation is with the permission of the named assured.” 

It then defines the identity of persons coming within the category of the word 
“assured” as follows: 

“The unqualified term ‘Assured’ wherever used in this policy shall include in 
each instance the named assured and any other person, firm or corporation en- 
titled to insurance under the provisions and conditions of this policy, but the 
qualified term ‘Named Assured’ shall apply only to the assured named and describ- 
ed in Declaration No. 1. Any insurance under this policy shall be applied first to 
the protection of the Named Assured and the remainder, if any, to the protection of 
any other assured.” 


_ It will be seen from the excerpts of the policy hereinabove quoted that two 
distinct classes of persons are protected under the policy, first, the United Roofing 
Company as the “Named Assured,” and, secondly, the “Additional Assureds.” 


It will be observed that the policy distinguishes throughout the definite rights 
and responsibilities of the “named assured” and the “assured.” It is apparent that 
it was intended that more than one person or corporation be protected by this 
policy. For example, paragraph A, entitled “Limits,” says as follows: “Regardless 
of the number of the assureds,” etc. Paragraph C says: “The assured shall give 
immediate written notice,” etc. 


At the time of the issuance of the policy, the Buick car in question was not 
covered, but that was added later by indorsement dated July 24, 1927, and the 
policy was thereby. extended to cover the Buick coupé for the particular risks 
therein covered. 

[1] Defendant contends that the plaintiff is not entitled to maintain a suit for 
the recovery of the sum awarded as collision damage, because it failed to submit 
to the arbitration clause contained in the collision indorsement. But we think 
that the plaintiff was not bound by the arbitration clause, in view of the denial of 
liability on the entire policy as made by the defendant. 

The policy was issued by C. S. Fountain & Sons who were general agents for 
the defendant, and the trial court properly found they had authority so to do. 

The policy in question covered a number of cars, some of which were owned 
by the United Roofing Company and some by others. The Buick was owned by 
Mrs. Clarke, at that time president of the plaintiff company, and this fact was 
known to the defendant before the issuance of the indorsement with the defend- 
ant’s sanction. 

On December 8, 1927, after the issuance of the policy to the plaintiff, Linwood 
E. Clarke, general manager of plaintiff, was driving the Buick automobile on Cedar 
Lane, Teaneck, and there accompanied him two of the plaintiff's workmen whom he 
was taking to Harrington Park on company business. The car was at that time— 
as at the issuance of the policy—owned by Alice Clarke, president of the plain- 
tiff company. While transporting the company’s workmen, the collision occurred 
which resulted in the verdicts in favor of Olsens and Rasmussens against the 
plaintiff. 

The accident was, immediately after its happening, reported by plaintiff to the 
defendant, and the notice of the accident given to defendant abundantly complied 
with the requirement of the policy concerning such notice. 

Shortly after the accident, Linwood E. Clarke and Alice Clarke were made 
defendants in suits brought by the Olsens and the Rasmussens as a result of the 
injuries and damages sustained in the accident of December 8, 1927, in which the 
Buick car was involved. The summons and complaint were delivered by Mr. 
Clarke, the general manager of plaintiff, to the proper representative of the de- 
fendant, who stated that his company was not interested in the suits against the 
Clarkes, “because the names of Mr. and Mrs. Clarke were not mentioned in the 
Policy.” He said that defendant was not responsible, and in effect refused to 
defend the suits, a position which was a repudiation of its obligation under the 
policy and a breach of the contract, as is made apparent upon an examination of 
paragraph 4 thereof entitled “Additional Assureds,” since Linwood E. Clarke, the 
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general manager of the plaintiff, was legally operating the Buick with the con- 
sent of the United Roofing Company, the plaintiff, on the business of the plaintiff. 

The summonses and complaints were then given to Mr. Walter G. Winne, a 
counsellor at law, and who was employed to, and who did, file answers in such 
suits. A little later on, the United Roofing Company was sued by the same plain- 
tiffs, and the same counsel representing that company wrote defendant a letter 
calling the company’s attention to the new actions against the United Roofing Com- 
pany, and advising it of the fact that he had filed answers for Mr. and Mrs. Clarke, 
and of his expectation to file an answer for the United Roofing Company because 
“we understand that vou have disclaimed liability on the policy.” The evidence 
tends to show that defendant failed even to acknowledge receipt of the communica- 
tion until after the time for answering had expired. Meanwhile, on what seems to 
have been the last day on which an answer could be filed without an extension of 
time, the United Roofing Company filed answers. 

Now the trial judge, after consideration of this and other evidence, found as 
follows: “The plaintiff fulfilled all of the obligations of the policy of giving 
notices to the defendant and did not voluntarily assume liability; nor did it fail 
to give the cooperation required of it by the terms of said policy, but that the 
defendant by its acts and conduct did fail to observe the obligations imposed upon 
it by the terms of the policy and caused the plaintiff to defend the actions and to 
pay the judgments so rendered for which defendant is obliged to repay the plaintiff. 
The breach of the contract by the defendant caused the damages sued for which are 
natural and probable consequences of the breach of contract.” 

[2] In our judgment, that finding is amply supported by the evidence. 

Plaintiff proved that the verdicts against it with costs and interest were paid. 
And we perceive no reason why they should not have been, as they were, included 
in the verdict. 

Defendant calls attention to the fact that the suits on the counterclaims in the 
Olsen and Rasmussen actions were not pressed at the trial. This has no signifi- 
cance. We fail to see how this bears on the question of the breach of defendant’s 
contracts. Neither the record nor defendant’s brief indicates how this is material. 

[3] We think that recovery of legal expenses was properly allowed. 

[4] Plaintiff sought to recover the sum of $1,500 for services rendered in the 
Olsen and Rasmussen suits. The court awarded $800 as the reasonable value of 
such services, and we think that was not excessive. 

We think that recovery for the destruction of the Buick coupé which was own- 
ed by Alice Clarke and was destroyed while being operated in the business of the 
assured was proper. This car was covered for collision damage, and the amount 
allowed was justified by the policy and proofs. 

The rule to show cause will be discharged, with costs. 





WASSERMAN vy. ZURICH GENERATI, ACCIDENT & LIABILITY 
INS. CO., Limited. 
Court of Appeals of Ohio, Hamilton County. Feb. 9, 1931. 
177 Northeastern Reporter 45. 





1. INSURANCE. 

Evidence of insurance contract in action to apply proceeds toward satisfac- 
tion of judgment against insured held sufficient for jury (Gen. Code, §§ 9510-3, 
9510-4). 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

2. INSURANCE. - 

Failure to notify insurer of accident or suit against insured would not justify 
directed verdict for insurer in action to apply insurance money to satisfaction of 
judgment (Gen. Code §§ 9510-3, 9510-4). 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Action by Esther Wasserman, a minor, by Max Wasserman, her next friend, 
against the Zurich General Accident & Liability Insurance Company, Limited. 
Judgment for defendant, and plaintiff brings error.—[By Editorial Staff.] 

Reversed and remanded. 


Thomas L. Michie and Moses Ruskin, both of Cincinnati, 


for plaintiff in 
efror. 
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Harmon, Colston, Goldsmith & Hoadly, of Cincinnati, for defendant in error. 

HamILton, J. 

Plaintiff in error, Esther Wasserman, a minor, who was plaintiff below, 
brought an action under favor of sections 9510-3 and 9510-4, General Code, 
against the defendant in error, defendant below seeking to have insurance money 
applied toward the satisfaction of a judgment obtained by plaintiff for injures 
growing out of an automobile accident. 

At the close of plaintiff's case the court instructed a verdict for the defendant, 
stating as the ground failure to give notice of the injury and the suit thereon, 
under the provisions of the policy of insurance. 

Judgment was entered on the directed verdict, and plaintiff in error brings 
this proceeding to reverse that judgment. 

The ground for the instructed verdict is not presented here in this error 
procecding to sustain the judgment, but it is contended that the directed verdict 
was correct, in that: First, there was no evidence of the contract of insurance 
introduced by the plaintiff; and, second, that the court had no jurisdiction of 
the subject-matter of the action. 

[1] From the pleadings in the case, the opening statement of counsel for 
the defendant, and the evidence adduced by plaintiff, we are of opinion that 
there was sufficient evidence of a contract of insurance covering the tort-feasor 
with the defendant company to require submission of the case to the jury. 

Much is claimed for the fact that the paper writing, purporting to be the 
policy of insurance, is not the contract policy, and apparently counsel for the 
defendant in error rely on that claim in their contention that there was no evi- 
dence of a contract introduced. 

The evidence tends to show that the paper writing was furnished counsel for 
the plaintiff by the agent of the insurance company, upon his request for a copy 
of the policy of insurance. 

It is argued that this paper writing is nothing more than an application and 
does not constitute a contract. This may be true, but there are sufficient terms 
set forth to show the issuance of the policy, and the terms and _ conditions 
thereof. That such a policy was issued is shown by the rider on this paper, 
whether it be designated a policy or an application. 

The evidence is, as testified to by witnesses, that it is the policy. On the 
paper is a rider, as follows: 

“Name of Assured corrected to read: Samuel D. Hachen, 

“Address: No. 213 E. 3rd Street, Cincinnati, Ohio. 

“Occupation: With Hachen-Rothert Cigar Co. 

“This endorsement to be effective as of 12:00 Noon of the 8th day of May, 
1925. 

“This endorsement is issued subject to such agreements, conditions, provisos, 
declarations and warranties as are contained in the policy to which it is at- 
tached, if not inconsistent herewith, and shall not be binding upon the company 
until countersigned by a duly authorized agent of the company. 

“Attached to and hereby made a part of Policy No. 1607525 of the Zurich 
General Accident and Liability Insurance Company, Limited, issued to Nathan 
Sax. 

“Countersigned: Cincinnati, Ohio, May 8th, 1925.” 

It is also admitted in the answer and the opening statement of counsel that 
the company carried a policy on the machine in question. The number of the 
policy is in the rider. This paper was permitted to be introduced without objecton. 
It might have been kept out on the objection that it was not the best evidence, 
but certainly it is some evidence of a contract of insurance, insuring the tort- 
feasor to the amount of $5,000, against personal injuries. 

[2] The theory of the defense in its pleadings and in the opening statement 
of counsel was that no notice had been given under the terms of the policy, of 
the accident or of the suit. This is a matter of defense, and would not justify a 
directed verdict. 

[3] The second proposition, that the court had no jurisdiction of the subject- 
matter of the action, is based on the last part of section 9510-4, General Code, 
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wherein it is stated that “the judgment creditor may proceed in a legal action 
against the defendant and the insurance company. * * *” 

It is argued that to give the court jurisdiction of the subject-matter, the 
defendant and the insurance company must be joined in the action, and that 
since the suit was against the insurance company alone the court had no juris- 
diction of the subject-matter of the action. We cannot agree with counsel in this 
proposition. If it was necessary to join the defendant and the insurance company, 
failure to do so would constitute a defect of parties defendant, or want of 
necessary parties, which ought to be challenged by demurrer; all of which goes 
to the question of parties and not to the subject-matter of the action. The de- 
fendant did not demur, but answered, setting up three defenses, none of which 
goes to the question of parties, and went to trial without objection. The de- 
fendant could and did waive any defect or want of parties defendant. 

The cases of Stacey v. Fidelity & Casualty Co., 114 Ohio St. 633, 151 N. E. 
718, and State Automobile Mutual Ins. Ass’n of Columbus v. Friedman, 122 
Ohio St. 334, 171 N. FE. 591, are helpful in arriving at the conclusion herein 
announced. 

The judgment will he reversed, and the cause remanded to the court of com- 
mon pleas for a new trial and further proceedings according to law. 

Judgment reversed, and cause remanded. 

Ross, P. J., and Cushing, J., concur. 


AMERICAN INDEMNITY CoO. v. G. A. STOWERS 
FURNITURE CO. No. 9529. 
Court of Civil Appeals of Texas. Galveston. April 16, 1931. 
Rehearing Denied May 21, 1931. 
39 Southwestern Reporter (2d) 956. 
1. INSURANCE. 

Evidence did not raise issue that insured waived right to recover for insurer’s 
negligent failure to settle for injuries caused by automobile. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

2. INSURANCE. 

In action against liability insurer for alleged negligence in failing to settle 
cause of action against insured, suggested definition of “ordinary care” as applied 
to settlement held properly refused. 

Suggested definition stated that “ordinary care” was such care as a rea- 
sonably prudent and cautious attorney in the locality would have exercised 

in the circumstances. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Appeal from District Court, Harris County; Chas. E. Ashe, Judge. 

Action by G. A. Stowers Furniture Company against the American Indemnity 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

King, Wood & Morrow, Fouts, Amerman, Patterson & Moore, and Joe Moore, 
all of Houston, for appellant. 

Fulbright, Crooker & Freeman, and Atkinson & Gaugler, all of Houston, for 
appellee. 

GRAVES, J. 


This is the second appeal of this cause; the result in both appellate courts of 
of the first one, in which the position of the parties as litigants was the reverse 
of that now appearing, being reported through this court’s opinion in 295 S. W. 
257, and the Supreme Court’s in 15 S. W. (2d) 544, respectively. The suit is 
between the same two private corporations on the same $5,000 policy of automobile 
indemnity insurance as applied to the same transaction; that is, to the prior pay- 
ment by the Stowers Company, the insured, of a judgment in excess of $14,000 
Miss Mamie Bichon had obtained against it as the result of a collision with one 
of its autotrucks that the policy covered. The sole issue involved is whether 
or not the appellant indemnity company is liable to the appellee insured company 
for the claimed consequence of the former’s alleged negligence in failing to make 
a $4,000 settlement of her cause of action Miss Bichon offered during the pendency 
of but before judgment in the suit thereon that so terminated. 
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This court on the former appeal construed the policy as importing no such le- 
gal liability, and limited the indemnity company’s obligation thereunder to a faith- 
ful defense of the Bichon suit. G. A. Stowers Furniture Co. v. American Indem- 
nity Co., 295 S. W. 257, at page 261 (2). The Supreme Court, however, disap- 
proved th: it, and remanded the cause, holding that, as a matter of law under the 
terms of the policy, the insurer should respond in such damages as proximately re- 
sulted, “if an ordinarily prudent person, in the exercise of ordinary care, as viewed 
from the standpoint of the assured, would have settled the case, and failed or re- 
— to do so.” G. A. Stowers Furniture Co. vy. American Indemnity Co. (Tex. 

Com. App.) 15 S. W. (2d) 544, 547. 

On the trial from which the present appeal proceeds, the learned and exper- 
ienced trial judge tracked that decision by submitting the fact inquiry therein point- 
ed out to a jury, under the likewise presented definition of ordinary care, and, on 
the return of a finding upon sufficient evidence that such a person would have made 
the $4,000 settlement, entered judgment against appellant in appellee’s favor for 
the full amount it had so finally paid Miss Bichon. 

[1, 2] We think that verdict finally settled this controv ersy, and that appellant’s 
present contentions (1) that appellee waived the right to recover for its negligent 
failure to make the settlement by thereafter accepting the benefits of its defense of 
the suit, (2) that the court should have defined ordinary care to mean in this in- 
stance “such care as a reasonable, prudent, and cautious attorney in this locality 
would have exercised in the circumstances,” cannot be sustained. Aside from the 
fact that the claim of waiver appears to have been adversely adjudicated in the 
former cause, the evidence this time wholly fails to support it, in that it conclu- 
sively appears, on the one hand, that, when appellant was negotiating concerning 
the settlement, it did not think appellee had any such right under the contract to 
waive, rather was then insisting otherwise, and, on the other, that appellee’s man- 
ager at that time told appellant’s attorney they were going to hold it responsible in 
event of more than a $5,000 verdict, and “ridiculed him for not making a settle- 
ment.” Such a situation did not raise an issue of “an intentional wore of 

known right.” Missouri, K. & T. Ry. Co. v. Hendricks, 49 Tex. Civ. App. 314, 
108 S. W. 745, 749, writ of error refused; 40 Cyc. pages 261 and 269. 

Obviously, too, the suggested definition of ordinary care would have been di- 
rectly contrary to the quoted holding of the Supreme Court on the subject. 

So that, the law of this case having been so clearly declared upon the former 
appeal and so conformably administered below in the present trial, an affirmance 
should follow. It will be so ordered. 

Affirmed. 


AUTOMOBILE UNDERWRITERS’ INS. CO. v. LONG. No. 8623. 
Court of Civil Appeals of Texas. San Antonio. May 27, 1931. 
Rehearing Denied July 1, 1931. 
39 Southwestern Reporter (2d) 1102. 
1. INSURANCE. 

Liability insurer, taking charge of defense and later withdrawing, permitting 
judgment to be recovered, held liable to insured, though judgment was not satis- 
fied. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

INSURANCE. 

That holder of liability insurance policy did not assist insurer in defense of 
action as agreed in contract held not to relieve insurer of liability. 

No penalty was attached by policy to failure to assist in defense, 
and contract of indemnity was not based on such promise. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

3. INSURANCE. 

Niece of insured, not living with him, was not “member of household,’ 
within exception in liability policy. 

(For other cases, see Insurance, Dee: Dig. § 435.) 

Appeal from District Court, Bexar County; W. S. Anderson, Judge. 
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Action by Janie Long, Administratrix, against the Automobile Underwriters’ 
Insurance Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Cunningham, Moursund & Johnson, of San Antonio, and R. G. Storey, of 
Dallas, for appellant. 

Perry J. Lewis, H. C. Carter, Randolph Carter, and Champe G. Carter, all 
of San Antonio, for appellee. 

Fiy,. C.J: 

This is a suit instituted by appellee as administratrix of the estate of James 
Long, deceased, to recover of appellant the sum of $10,000, alleged to have grown 
out of a judgment in favor of Gladys Long against James Long, as damages 
to said Gladys Long occasioned by the negligence of said James Long in running 
his automobile into the side of a bridge. Appellant was sought to be held on in- 
surance of James Long against injury to one person in the sum of $5,000, and 
on the ground that appellant had taken charge of the defense of James Long 
and had withdrawn during the pendency of the suit, and for neglecting the de- 
fense as to permit a judgment for $10,000 tc be obtained by Gladys Long against 
James Long. The cause was heard by the court without a jury, and judgment 
was rendered for appellee for $5,333 principal, with interest from date of the 
Gladys Long judgment. 

It was the contention of appellant that appellee not only did not co-operate with 
it in defending the suit, but actually aided and abetted his niece, Gladys Long, in 
obtaining the judgment against him for $10,000, and concluded with her to fix 
liability on appellant. 

In the policy appellant bound itself to indemnify appellee in any sum up to 
$5,000, on account of injuries or death inflicted by appelllee in the manipulation, 
handling, or driving of his certain automobile. The evidence showed that Gladys 
Long was riding in his automobile with her uncle James Long when the car 
collided with a concrete culvert, and she was seriously injured. Appellee ad- 
mitted that he took the policy to attorneys, who were to represent Gladys Long in 
suing for damages. He denied having employed the attorneys. Long admitted 
that his negligence caused the injuries to his niece. It is not claimed by appellant 
that Gladys was not injured through the negligence of appellee. The judgment 
against Long in favor of Gladys was regularly obtained in a court of com- 
petent jurisdiction. It is not claimed that it was not a valid and binding judg- 
ment. It fixed the liability of James Long, and when that judgment was satisfied 
hy his administratrix the liability of appellant at once attached. It is true that 
the administratrix borrowed the money to pay off the judgment from an at- 
torney of Gladys Long. The money was paid to the guardian of Gladys Long, 
and a release of the judgment executed by her to the appellee. The money was 
then turned over to the attorney to be held by him as security for payment of 
the note. The whole transaction was had under the order of the probate court. 

[1] A judgment was satisfied under almost the same circumstances in the 
case of American Indemnity Co. v. Fellbaum, 225 S. W. 873, 874, and _ this 
Court held: 

“When appellant assumed the exclusive management and control of the suit 
for damages instituted by Douglas Stough against M. D. Carr, as it was em- 
powered to do under the terms of the policy, it became unconditionally liable for 
the amount of the judgment rendered against Carr, and Carr was not compelled 
to pav the judgment in order to recover of appellant.” 

The Supreme Court, in affirming the judgment in that case, went further than 
this court and held: 

“While the authorities are in conflict, we think the best-considered cases 
hold that the indemnity company, by entering upon the defense of the Miss 
Douglas Stough suit, waived the provisions of clause L, or, as it is commonly 
called, the ‘no action clause. * * * 

“We conclude that the provisions of clause L in the insurance policy have 
no application where the company exercises the right given it under subdivision 
B to take over the defense of the case.” Id., 114 Tex. 127, 263 S. W. 908, 910, 
37 A. L, RR. 635. 

In the case last cited, the Supreme Court held that when an insurance com- 
pany has appeared and presented the defense in a case of damages against which 
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it has insured, that it cannot urge as a defense against the claim of the insured 
for reimbursement of the amount of a judgment against him, that insured has 
not paid off the judgment. Appellant in the present case appeared and defended 
the suit against James Long. It is true that during the course of the trial at- 
torneys for the insurance company abandoned the cause of Long and left him 
without counsel. That action merely added increased vigor to the rule pro- 
nounced by the Supreme Court. Appellant has placed itself in a position that 
would certainly preclude it from the defense of failure to pay the judgment. A 
judgment for $10,000 was the result of the desertion of Long in the midst of 
the trial. 

It is complained that appellee was aiding the prosecution by obtaining medi- 
cal service for his injured niece and performing other acts dictated by ordinary 
human sympathy for suffering unintentionally inflicted. 

[2] James Long undoubtedly did desire to see his niece recover damages 
arising from her injuries. The provision of the policy as to aid to be given 
to the insurance company in its defense, though not fulfilled, could not be 
pleaded as a defense against the indeminty promised by the insurer. No penalty 
was attached to the failure to assist in the defense, and the contract of indemnity 
was not based on such promise. It was not shown that James Long was not 
liable for damages to Gladys Long inflicted through his negligence in at least 
the sum of $5,000, and appellant bound itself to pay indemnity under such cir- 
cumstances to the insured. 

[3] Gladys Long was not a member of the household of James Long within 
the purview of the language of the policy. She was the niece of James Long, 
but did not live with him, and was not dependent on him. The terms of the 
policy do not exempt the insurance company from liability for injuries inflicted 
by the insured upon his relatives, whether members of his household or not, and 
appellant cannot avoid paying what it has bound itself to pay by any specious de- 
fensive pleas. 

There is no merit in any of the assignments of error or the propositions 
thereunder, and the judgment will be affirmed. 
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CASUALTY . 


STATE ex rel. MILLS LUMBER CO. v. TRIMBLE et al., Judges. No. 30576. 
Supreme Court of Missouri, Division No. 1. March 31, 1931. 
Rehearing Overruled May 21, 1931. 

39 Southwestern Reporter (2d) 355. 

1, INSURANCE. 

Indorsement on indemnity policy excluding claims arising elsewhere than on 
premises of insured /ield not repugnant to indemnity clause covering claim for 
death suffered at location of business or elsewhere. 

Policy indemnified insured against loss resulting from claims against 
insured for damages on account of injuries or death accidentally suffered 

by persons not employed by insured by reason of business conducted at 

location named in warranties, whether injuries were suffered at loca- 

tion named or elsewhere. Indorsement on policy provided that policy 

did not cover claims for injuries or death arising from construction, 

handling, or use elsewhere than at location or premises named in war- 

ranties, of any article or product manufactured or distributed by insured. 

Warranties in policy gave location and address of insured company and 

described business as lumber yards and building material dealers, includ- 

ing drivers, chauffeurs, and their helpers. 

(For other cases, see Insurance, Dec. Dig. $ 435.) 

3. INSURANCE. 

Indorsement on indemnity policy excluding claims arising elsewhere 
than on premises named referred to address of insured, and included claims 
occurring there though outside insured lumber yard at such address. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. INSURANCE. 

Restrictive terms in insurance contract should be construed most strongly 
against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

Insurer, if intending to limit liability under indemnity policy, should have 
manifested intention in unambiguous terms. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Certiorari by the State, at the relation of the Mills Lumber Company, against 
Francis H. Trimble and others, Judges of the Kansas City Court of Appeals, 
to quash an opinion on ground of conflict. 

Opinion and judgment quashed. 

John C. Mills, John Campbell, and M. D. Campbell, all of Kirksville, for 
petitioner. 

Philip J. Fowler, of Kirksville, and Hunter & Chamier, of Moberly, for 
respondents. 

RAGLAND, J. 

This case comes to the writer for an opinion on reassignment. It is an 
original proceeding in certiorari wherein relator seeks to have quashed, on the 
ground of conflict, the opinion and judgment of the Kansas City Court of Appeals 
in the case of Mills Lumber Company, Respondent, v. A®tna Life Insurance 
Company, Appellant, recently before that court on appeal. The facts disclosed 
by the opinion, from which we shall quote in part, are as follows: 

“This is an action on an insurance policy. * * * 

“Rosie Cramer brought suit against the Mills Lumber Company and in her 
petition alleged that she was the wife of Abe Cramer, deceased: that her husband 
was an employee of the Pittsburgh-Des Moines Steel Company, which company 
was engaged in the erection of an elevated steel tank at La Plata, Missouri; 
that it was necessary to construct a scaffold under the base of the tank at a 
height of approximately 125 feet above the ground; that a short time prior to 
his injury plaintiff’s husband went to the defendant at its office in La Plata, 
Missouri, and explained to the defendant and its agents the purpose and plans 
for building such scaffold and the use which was to be made of it, and that 
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plaintiff’s husband and others would go upon the scaffold far above the ground, 
and work thereon, and that fresh, clear, sound lumber was required and needed 
to safely support the weight of the workmen and their tools and equipment in 
carrying on their work; that defendant undertook to furnish such lumber, but 
carelessly and negligently furnished defective, unsound, and old deteriorated 
lumber which was wholly unfit for the use and purposes intended; that the 
scaffold broke and gave way, due to the defective and inferior quality of the 
lumber, and as a result the plaintiff’s husband was killed. Plaintiff prayed judg- 
ment for the sum of $10,000. * * * 

“Mills Lumber Company gave notice of the suit to the insurance company 
and called upon it to defend. It refused to do so. * * * Mills Lumber Company 
then successfully defended the suit and thereafter instituted this action to re- 
cover the amount expended in the defense of the suit for wrongful death.” 

The insurance company denied liability on the ground that the casualty did 
not occur on the premises where the assured conducted its business in La Plata, 
Mo. Whether the death, which was suffered at La Plata, but not at the 
premises of the assured, was a casualty covered by the policy called for a con- 
struction of certain of its terms and provisions. The rulings of the Court of 
Appeals in connection with its interpretation of such terms and provisions are 
the ones of which complaint is made in this proce eding. 

The pertinent provisions of the policy in question are as follows: 

“ZEtna Life Insurance Company, Accident and Liability Department, Manu- 
facturers Public Liability policy. 

Insuring 
Clause 

“In consideration of the premiums provided, the A‘tna Life Insurance Com- 
pany of Hartford, Connecticut (called the Company) Does Hereby Agree to 
Indemnify the Assured described in the Warranties hereof, within the amounts 
as expressed herein, Against Loss and/or expense Arising or Resulting from 
Claims Upon the Assured for Damages on account of bodily injuries and/or 
death accidentally suffered, or alleged to have been suffered, by any person or 
persons not employed by the Assured, by reason of the business described and 
conducted at the location named in said Warranties, whether said injuries and/or 
death are accidentally suffered, or alleged to have been suffered, at the locations 
named or elsewhere, save and except claims arising by reason of: (Four ex- 
ceptions are here set out.) 

“Subject to all agreements and conditions hereof, claims are covered when- 
ever arising, on account of accidents or alleged accidents occurring within the 
Policy period stated herein. (Here follow a series of separately stated condi- 
tions.)” 

Condition M is as follows: “No condition or provision of this policy shall 
be waived or altered except by written endorsement attached hereto and signed 
by the * * * secretary * * * of the Company.” Under said subhead M there are 
a number of “endorsements,” among others, the following: 

“Endorsement. 

“It is hereby understood and agreed that this policy does not cover claims 
for injuries and/or death arising from the consumption, handling or use, else- 
where than at the location or premises named in the Warranties, of any article 
or product, manufactured, handled or distributed by the assured. 

“TSigned] E. C. Higgins, Secretary.” 

Condition P: 

“The following Warranties numbered 1 to 11, inclusive are hereby made 
a part of this contract. * * * 

“Warranties. 


“1, Name of Assured: Mills-Arnold Lumber Co. Arnold-Mills Lumber Co., 
Pike County Lumber and Supply Co., Marceline Lumber Co., and the Mills 
Lumber Co. 

“2. Address of Assured: Kirkville, Missouri. (Name Street, County and 
State where Head Office is located.) 

“3. The Assured is: Corporation (one ownership). * * * 


“4. Classified description of the business: * * * All operations incidental to 
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the following business, including repairs and alterations usual and necessary to 
the care and maintenance of the premises and/or plant. 

“Lumber yards and building material dealers—no second hand material— 
(including drivers, chauffeurs and their helpers)— * * * Town Street and the 
Number where business is located—Kirksville, Missouri; Chillicothe, Missouri; 
Louisiana, Missouri; La Plata, Missouri; Marceline, Missouri. 

“5. The foregoing statement correctly describes the business to be insured, 
including all usual or special operations incident thereto, and the locations at 
which said business is conducted. * * * 

“9. The policy period shall be Twelve Months beginning on the 18th day 
of March, 1925, at 12:01 A. M. and ending on the 18th day of March, 1926, at 
10.01 A. M., standard time at the location of the business described in the War- 
ranties hereof.” 

In the Court of Appeals the controversy centered about the effect, if any, 
that should be accorded the “endorsement.” Respondent contended: (1) That 
it was in direct conflict with the “insuring clause,” and for that reason should 
be excluded under the rule that, where a contract of insurance contains repug- 
nant provisions, the one most favorable to the insured must be given effect; and 
(2) that, if the “endorsement” be given effect, the word “premises” must be 
excepted because no such term is used in any of the “Warranties” referred to. 

With respect to the first, the Court of Appeals said: 

“Appellant contends that plaintiff can not recover because the expense for 
which recovery is sought was incurred in defending a suit wherein a man had 
been killed in handling or using articles that were handled and distributed by 
the assured, and the injury resulting in death was not incurred upon the premises 
or at the location of the business of the assured. This contention is based upon 
the endorsement which provides that the policy does not cover claims for death 
arising from the consumption, handling, or use elsewhere than at the location 
or premises named in the warranties of any article or produce manufactured, 
handled, or distributed by the assured. Respondent claims that the policy pro- 
vided for indemnity against expense arising or resulting for claims upon the 
assured and damages on account of death alleged to have been suffered by reason 
of the business described and conducted at the location named in the warranties 
alleged to have been suffered at the location named or elsewhere. It is said that 
this provision is inconsistent with the endorsement; that both can not be en- 
forced, and therefore that clause should be enforced which is most favorable to 
the assured. The provision relied upon by respondent is general. The endorse- 
ment relied upon by the insurance company is specific and purports to restrict 
the general language of the policy in so far as it applies to particular risks. * * * 
The general clause and the endorsement when read together mean that the 
insurance company agreed to indemnify the assured against loss or expense or 
both arising or resulting from claims upon the assured for damages on account 
of bodily injuries, death or both, suffered or alleged to have been suffered by 
reason of the business described and conducted at the locations named in the 
warranties, whether suffered or alleged to have been suffered at the locations 
named, or elsewhere; except, however, that the policy does not cover claims for 
injuries or death or both arising from the consumption, handling or use else- 
where than at the location or premises named in the warranties of any article 
or produce manufactured, handled or distributed by the assured.” 

The second was disposed of by the Court as follows: 

“Tt is contended by the respondent that the word ‘premises’ is not used in 
the warranties and that the only locations mentioned are Kirksville, Chillicothe, 
Louisiana, La Plata and Marceline. There is no contention that plaintiff met 
his death or that the scaffold was constructed upon the premises of the assured, 
but it is claimed that the scaffold was constructed and that Cramer met his death 
in La Plata; that he was therefore at one of the locations named in the war- 
ranties. We do not agree with this contention. The rule that a written con- 
tract must be strictly construed against him who framed the instrument is a 
rule for resolving ambiguities. It is a recognition of the just principle that one 
may not choose language susceptible of two meanings for the purpose of induc- 
ing another to contract with him, and then when the question of liability arises 
insist upon the construction which is favorable to himself although the other 
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party might well have been induced to contract by a well founded belief that 
the instrument expressed a different agreement. But if the intent is manifest 
from the language employed then there is no occasion for the application of 
the doctrine, even though the instrument is awkwardly worded so that it is pos- 
sible, by a strained and literal construction to defeat the apparent intent of the 
parties. * * * 

“We think it is plain that the endorsement which excluded claims for in- 
juries or death arising from the consumption, handling, or use elsewhere than 
at the location or premises named in the warranties of any article or product 
handled or distributed by the assured excluded claims arising from the handling 
or using of lumber sold by the assured at any place other than the premises 
occupied by the assured in the conduct of its business. Under the head ‘War- 
ranties’ the printed form leaves a blank place to be filled in under the head 
‘classified description of the business’. It then leaves another blank under the 
head ‘town, street and number where business is located.’ This plainly indicates 
that the standard form adopted by the company was intended to be so filled out 
as to indicate the exact location of the assured’s place of business. It is true 
that the lumber yard in question was only described as being at La Plata, Mis- 
souri. No doubt this was sufficient to identify the particular place of business 
which was within the contemplation of the parties due to the fact that La Plata 
is a small city. The fact that it was not necessary to insert the street and number 
in order to identify this particular place of business does not militate against 
the idea that the location or premises referred to was the real estate occupied 
by the assured in the prosecution of its business. If the blank had been filled 
in with a recitation that the business was located at 200 Pine Street, La Plata, 
Missouri, but the evidence had shown that the business office of the assured was 
on the lot so numbered, and that the entire lumber yard included the lots 200, 
202 and 204 Pine Street, we would not hesitate to hold that an injury occurred 
at the location or premises named in the warranties, although the act complained 
of occurred on the lot numbered 204 Pine Street. On the other hand, if the 
lumber yard recited to be at La Plata, Missouri, and because of the size of the 
town and the prominence of the business, or for any other reason, the street 
number was omitted, it is still true that it is the place of business of the assured 
which is referred to in the endorsement by the language ‘the location or premises 
named in the warranties.’ There are other references to the location contained 
in the language under the title ‘Warranties.’ They fortify our conclusions. * * *” 

It is not contended by realtor that this court has ever construed the identical 
contract that was before the Court of Appeals. It does not attempt to point to 
a “gray mule case” as engendering contrariety of decision. It bases its claim of 
conflict on the alleged failure of the Court of Appeals to apply in the construc- 
tion of the insurance contract in question the general principles which have 
been employed by this court in construing similar contracts. We shall there- 
fore consider the rulings complained of from that angle. Peper v. Bell, 286 Mo. 
126, 226: 5. W.. S50; 553: 

[{1, 2] The first ruling is: That there is no repugnancy between the “insur- 
ing clause” and the “endorsement”; that both may be read together and given 
effect, the first as creating a general liability and the second as operating merely 
to restrict or limit that liability. This is so obvious that elaboration is unneces- 
sary. The principle invoked by relator, namely, that, where there are incon- 
sistent provisions in a contract of insurance the one most favorable to the in- 
sured must be given effect, is clearly without application as regards the clauses 
just referred to. 

[3] The second ruling cannot be so easily disposed of. In the fourth war- 
ranty the assured’s business and all operations incidental to it are described 
as “Lumber Yards and building material dealers * * * including drivers, chauf- 
feurs and their helpers.” It is further said that the business was located at “La 
Plata, Missouri.” The other towns named may be eliminated as in no way 
bearing upon the construction called for by the facts of the case before the 
Court of Appeals. The fifth warranty recites: “The foregoing statement cor- 
rectly describes the business to be insured, including all usual or special opera- 
tions incident thereto, and the location at which said business is conducted.” 
The “premises” at which the assured’s business was conducted in the town of 
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La Plata, Mo., is nowhere mentioned or described in the fourth or any of the 
other warranties. It would seem to follow that the language of the “endorse- 
ment,” “The location or premises named in the Warranties,” according to its 
literal reading, in connection with that of the “warranties,” means neither more 
nor less than “a Plata, Missouri.” Making the substitution, the “endorsement” 
reads: “It is hereby understood and agreed that this policy does not cover 
claims for injuries and/or deaths arising from the consumption, handling or use 
elsewhere than at La Plata, Missouri, of any article or product, manufactured, 
handled or distributed by the assured.” As so construed, the “endorsement” 
limits the insurer’s liability with respect to the casualties therein described to 
such of them as occur at La Plata, Mo. 

[4] The Court of Appeals rejected a strict or literal construction of the pro- 
visions just referred to in favor of a construction which it conceived would 
more nearly carry out the purpose and intent of the parties, and at the same 
time invest the word “premises” with a separate and indepe ndent function. In 
doing so it in effect interpolated before the words, “La Plata, Missouri,” in the 
fourth warranty, the words, “the premises occupied by the assured as a lumber 
yard in.” The effect of such an extremely liberal construction, as is apparent, 
was to greatly enhance the limitation imposed by the “endorsement” on the 
insurer’s liability. It excluded from the coverage of the policy all of the casual- 
ties desribed in the “endorsement” except those which occurred in the assured’s 
lumber yard in La Plata, Mo. 

“Speaking to insurance contracts, it is a just and settled rule that their 
restrictive terms shall be taken most strongly against the insurer. The doctrine 
of contra proferentem is strictly applied with unaccommodating vigor, and, as 
said, ambiguities are blandly resolved in favor of the insured. So that, if the 
contract in suit is open to two constructions, one favorable to the insured and 
one not, if the insured has acted on the favorable construction, courts will take 
his view of the contract, being always mindful that the principal obligation (the 
very life and soul) of a policy is to pay the policy face when the contingency 
or event happens upon which payment is predicated. * * * 

“Policies are contracts, elaborately and shrewdly prepared in advance by 
calculating and astute experts. They are tendered, ready made, to and accepted 
out of hand by plain people, the uninformed and unlearned, the unwary and 
confiding. Insurance policies swarm with intricate technical provisions, stipu- 
lations, exceptions, conditions, provisos, limitations, hedging liability about and 
looking to its avoidance. It is not singular, then, that courts incline to pit judicial 
astuteness against the astuteness of the policy maker; the latter planting for- 
feitures in ambush or open, and the former striving to avoid them.” Mathews 
v. Modern Woodmen, 236 Mo. 326, 342, 343, 344, 139 S. W. 151, 155, Ann. Cas. 
1912D, 483. 


“Conditions and provisions in policies are to be construed strictly against 
the company as they tend to narrow the range and limit the force of the prin- 
cipal obligation. Conditions providing for disabilities and forfeitures are to re- 
ceive, where the intent is doubtful, a strict construction against those for whose 
benefit they are introduced. * * * 

“It is elemental that if a contract of insurance is capable of two meanings, 
that meaning must be adopted which is most favorable to the insured. Wharton 
on Contr., sec. 670; Bliss on Ins., sec. 385; Cook on Ins., sec. 4. And so we have 
declared it to be a rule of construction in cases where there is a doubt in respect 
to the meaning of the terms of a clause in an insurance policy that the doubt 
must be resolved in favor of the interpretation of the assured, although intend- 
ed otherwise by the insurer.” Renn v. Supreme Lodge, K. P., 83 Mo. App. 422, 
447, 449, cited by this court with approval in Mathews v. Modern Woodmen, 
supra, and other cases. 


“The provisions in a policy, a or avoiding liability, must be construed 
most strongly against the insurer.” Louis Court of Appeals in Howell v. 
Life Ins. Co., 215 Mo. App. 692, 253 S “W. 411, 412, approved by this court in 
State ex rel. v. Allen, 305 Mo. 607, 614, 267 S. W. 379. 

[5] If the insurance company had intended to limit its liability for the deaths 
and injuries described in the “endorsement” to such of them as occurred in as- 
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sured’s lumber yard in La Plata, Mo., it was incumbent upon it to have manifested 
that intention in clear and unambiguous terms. Dolph v. Maryland Casualty Co., 
303 Mo. 534, 548, 549, 261 S. W. 330. Having failed to do so, it cannot complain 
if the ambiguities be resolved against it. 

[6] The principles announced in the foregoing excerpts from our cases were 
so obviously applicable in the construction of the insurance contract which the 
Court of Appeals had before it that its failure to invoke them must be regarded 
as engendering a conflict of decision. 

The opinion and judgment exhibited by the record under review are there- 
fore quashed. 

All concur. 
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MISCELLANEOUS 


JANUSA v. SCOVOTTO. No. 13660. 
Court of Appeal of Louisiana. Orleans. June 8, 1931. 
135 Southern Reporter 70. 
INSURANCE. 


Note given agent for first year’s premium on life insurance policy held without 
consideration, where insurance company declined to issue policy applied for, but is- 
sued another policy which insured refused to accept. 

(For other cases, see Insurance, Dec. Dig. § 187[3].) 

Appeal from First City Court of New Orleans; W. Alex Bahms, Judge. 

Action by John Janusa against Paul Scovotto. From a judgment for defend- 
ant, plaintiff appeals. 

Affirmed. 

Chas. A. Danna, of New Orleans, for appellant. 

I. E. Uzzo, of New Orleans, for appellee. 

WESTERFIELD, J. 

This is a suit on a promissory note given by the defendant to a life insurance 
agent for the sum of $205.60, the first year’s premium on a policy of life insurance. 
The defense is want of consideration. The plaintiff, Janusa, solicited and obtained 
an application from Scovotto, defendant, for a policy of the face value of $5,000 
which stipulated for certain features relative to double indemnity. Plaintiff trans- 
mitted the application to his principal, the New York Life Insurance Company, 
which declined to issue the policy upon the ground that the applicant was over- 
weight. However, another policy was inclosed and issued in the name of defend- 
ant, which was said by the company to “meet as nearly as possible the applicant’s 
desire for insurance.” Defendant thought the policy tendered him far from desir- 
able and refused to accept it or to pay the premium. However, plaintiff insisted that 
he should retain it until his “hard head became soft,” when its merit would be ap- 
parent to him, promising that if Scovotto should at any time reduce his weight, a 
policy nearer to his heart’s desire would be substituted. But Scovotto’s head did 
not soften, nor his determination weaken, and he could not see the advantage of 
the policy tendered him. He refused to accept it time and again, whereupon it was 
left with his wife and plaintiff would not accept its return. 

Whatever may be said of the commendable zeal of plaintiff in the prosecution 
of his chosen vocation, or of the desirability of defendant’s life being insured upon 
terms acceptable to the New York Life Insurance Company, it must be conceded 
that defendant should be consulted and his decision final, whatever may portend 
for weal or for woe. It is clear that the note sued on is without consideration. 

The judgment appealed from is affirmed. 

Affirmed. 


JAMES N. TARDY CO. v. TARVER et al. No. 1247—5682. 
Commission of Appeals of Texas, Section B. June 10, 1931. 
39 Southwestern Reporter (2d) 848. 
1. INSURANCE. 


As respects license, corporation with sufficiently broad charter powers may act 
as agent for insurance company, unless specifically prohibited by statute. 

(For other cases, see Insurance, Dec. Dig. § 12.) 
2. INSURANCE. 
_ Statutes do not prohibit licensing of corporation to act as agent for fire, ma- 
rine, or casualty insurance company (Rev. St. 1925, arts. 23, 5060, 5064). 

(For other cases, see Insurance, Dec. Dig. § 12.) 

Petition by the James N. Tardy Company, a corporation, for a writ of manda- 


mus to W. A. Tarver, Chairman of the Board of Insurance Commissioners, and 
others. 


Writ awarded. 
Burgess, Burgess, Chrestman & Brundidge, of Dallas, for relator. 


Robert Lee Bobbitt, formerly Atty. Gen., and W. Dewey Lawrence, formerly 
Asst. Atty. Gen., for respondents. 


Leppy, J. 
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If a corporation, with a sufficiently comprehensive purpose clause, is entitled, 
under the laws of this state, to be licensed as an agent for an insurance company, 
writing fire, marine, and casualty insurance, the writ of mandamus praved for must 
be awarded; otherwise it should be denied. 

Relators insist that, in the absence of a statute specifically prohibiting a corpo- 
ration from being licensed to act as an agent for a fire, marine, or casualty insur- 
ance company, the board of insurance commissioners was not justified in arbitrarily 
refusing the license applied for on the sole ground that the agent sought to be li- 
censed was a corporation. 

Respondent concedes that relator James N. Tardy Company’s charter is broad 
enough to authorize it to act as an insurance agent, but insists that the desired li- 
cense was properly denied by it because a corporation is prohibited by law, other 
than that authorizing its creation, from acting as agent for any insurance company, 
and for the further reason that there is vested in respondent a discretionary duty to 
determine whether a person seeking to act as agent for an insurance company is pos- 
sessed of good moral character, hence mandamus will not lie to coerce the per- 
formance of such duty. 

There is no foundation for the latter contention, as it affirmatively appears from 
the record in this case that respondent did not base the refusal of a license to rel- 
ators upon the exercise by it of the discretion vested by law to determine whether 
the person through whom the corporation would act in the event of the issuance 
of the license was possessed of good moral character. The record shows without 
dispute that the sole ground for the denial of the license was the fact that it con- 
strued the law of this state as prohibiting a corporation from acting as agent for a 
fire, marine, and casualty insurance company. 

If the pleadings in this case had disclosed the fact that the denial of the li- 
cense applied for was based upon the exercise of respondent’s judgment as to the 
moral qualifications of the agent through whom the corporation proposed to solicit 
insurance, then an altogether different situation would be presented. Under such 
circumstances we would not be authorized to award the writ prayed for unless it 
was clearly made to appear that the action of respondent was either arbitrary or 
capricious. 

{1| In the present state of the record the action of respondent can only be up- 
held by determining that the reason assigned by it for the refusal of the license 
sought is legally a sound one. This brings us to a consideration of the real ques- 
tion involved: Is a corporation, possessing sufficiently broad charter powers, en- 
titled under the laws of this state to be licensed as an agent for a company writing 
fire, marine, and casualty insurance ? 

At the outset it may be said that the rule seems to be well settled that a cor- 
poration, so authorized by its charter, is entitled to act as agent for an insurance 
company unless specifically prohibited by statute. Saufley v. Smith, 209 Ky. 134, 
272 S. W. 379; Saufley v. Lincoln Bank & Trust Co., 210 Ky. 346, 275 S. W. 802 
Wm. Messer Co. v. Rothstein, 113 N. Y. S. 772, 129 App. Div. 215: Crall & Ostran- 
der vy. Commonwealth, 103 Va. 855, 49 S. FE. 638: Standard Oil Co. vy. Common- 
wealth, 107 Ky. 606, 55 S. W. 8; Rogers v. Ramey, 198 Ky. 138, 248 S. W. 254; 
Wm. Penn. Motor Indemnity Exchange v. Haddad, 86 Pa. Super. Ct. 307; Fletcher 
on Corp. vol. 2, p. 1791, § 819; Couch’s Encyclopedia of Insurance, vol. 2, § 487. 

The author of Couch’s Eneyelopedia of Insurance, vol. 2, § 487, after review- 
ing the authorities on the question as to whether a corporation is entitled to a h- 
cense to act as agent for an insurance company, arrives at the following conclusion: 
“Thus it is apparent that in the absence of statutory restriction a corporation may 
act as an insurance agent, provided such an activity is within the scope of its cor- 
porate powers.” 


“> 


In Fletcher on Corporations, vol. 2, p. 1791, §$ 19, the author thus states the 


rule on the subject: “The fact that a business or trade cannot be carried on without 
first obtaining a license does not preclude a corporation from engaging in such 
business or trade. Thus a corporation may conduct the trade of a plumber al- 


though a license is required.” 

[2] The Legislature of this state has never passed a statute which in terms spe- 
cifically prohibited a corporation from acting as agent for a fire, marine, or casualty 
insurance company. It did, however, in 1909, enact a statute with reference to 
corporations acting as agents for life insurance companies. This statute has re- 
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mained on the books continuously since its passage, and is now article 5064, R. S. 
1925. It in terms expressly declares that “no corporation or stock company shall be 
licensed or granted a certificate of authority as the agent or representative of any 
life insurance company in soliciting, selling or in any manner placing life insur- 
ance policies or contracts in the State.” 

It thus appears that the Legislature has adopted a statute expressly prohibiting 
a corporation from acting as an agent for a life insurance company, and has failed 
to adopt a similar one with reference to other insurance companies. The question 
is naturally suggested that, if it was within the legislative contemplation a corpora- 
tion should not be licensed to act as agent for any character of insurance company 
why the Jawmaking body has not so declared in terms as explicit as those used to 
prevent corporations from acting as agents for life insurance companies. 

It seems that various insurance commissioners and attorneys general for a long 
period of years construed the insurance laws as prohibiting not only the licensing 
of a corporation to act as an agent for a life insurance company, but also from being 
licensed as an agent for any other insurance company. 

This long-continued construction of the insurance laws by those charged with 
the duty of their enforcement was not without substantial basis during the period 
it covered. In 1909 the Legislature acopted what was article 4955 (Rev. St. 1911), 
prior to the codification of 1925. It provided: “All the provisions of the laws of 
this state applicable to the life, fire, marine, inland, lightning, or tornado insurance 
companies, shall, so far as the same are applicable, govern and apply to all compan- 
les transacting any other kind of insurance business in this state, so far as they 
are not in conflict with provisions of law made specially applicable thereto.” 

_ Evidently the departmental construction aforesaid was based upon the fact that 
article 5064, which applies expressly only to life insurance companies, by virtue 
of the provisions of article 4955, was made applicable to all companies writing any 
other character of insurance. It is needless for us to determine whether this de- 
partmental construction was a proper interpretation of these statutes prior to 1925, 
as article 4955 was repealed by being omitted from the codification of 1925. The 
question under consideration must therefore be determined without the aid of the 
provisions of the repealed article. The repeal of this article, however, is not with- 
out significance, as it tends to throw some light upon the legislative intent on the 
question under consideration. If its effect while a part of the statutes of this state 
was to make applicable to all other insurance companies the prohibition contained 
in article 5064, then its repeal must necessarily reveal an intent on the part of the 
Legislature to abandon the policy of prohibiting corporations from acting as agents 
for any insurance companies other than those engaged in writing life insurance, un- 
less such a prohibition may be found in other portions of the statutes. 

Respondent insists that there is an implied prohibition against a corporation 
acting as agent for a fire, marine, or casualty insurance company because in the 
statute making provision for license the word “person” is used. This circumstance 
is of little weight when we consider the declaration of our Code to the effect that 
the word “person” includes corporations, unless a different meaning is apparent 
from the context in which it is used. Article 23, R. S. 1925. 

It is also argued by respondent that it is apparent only natural persons were in- 
tended to act as agents for insurance companies because of the provision that the 
person applying for a license must be determined to be of good moral character 
before the license may be issued, and that this condition is impossible of fulfillment 
as it cannot be literally complied with by a corporation. 

Courts of other jurisdiction have found little difficulty in answering such an 
objection. It is thus solved by Fletcher on Corporations, vol. 2, p. 1791, § 819: 

“The fact that a business or trade cannot be carried on without first obtaining 
a license does not preclude a corporation from engaging in such business or trade. 
Thus a corporation may conduct the trade of a plumber, although license is re- 
quired. 

“It has been held also that while a license cannot issue to a corporation as such, 
it is competent for the corporation to take out a license in the name of a designated 
agent or employee, or agents or employees, and the latter may lawfully act in pur- 
suance of the license. Crall & Ostrander v. Commonwealth, 103 Va. 855, 49 S. E. 
628. This rule has been applied to a license to peddle. Standard Oil Co. v. Com- 
monwealth, 107 Ky. 606, 55 S. W. 8.” 
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In the case of Rogers v. Ramey, 198 Ky. 138, 248 S. W. 254, the Supreme Court 
of Kentucky, in denying a similar contention, held that a corporation, authorized to 
act as an insurance agent, might do so through a person who possessed a good morai 
character and other qualifications necessary to entitle him to a license. 

In the case of Wm. Messer Co. v. Rothstein, cited supra, the statute of New 
York required each plumber to have a certificate of competency. This was held not 
to preclude a corporation so authorized by its charter from carrying on the plumb- 
ing business through agents who had received the necessary certificates. 

It is true relator is an artificial person incapable of establishing a moral charac- 
ter. It is likewise true that it cannot solicit a policy of insurance except through 
the action of some person, and such person may be required by respondent to pos- 
sess the qualification required by the laws of this state. 

In the statute designed to prohibit rebating upon the part of agents of insurance 
companies (article 5060, R. S. 1925) there is an express recognition of the right 
of a corporation to act as agent of a fire, marine, and casualty insurance company. 
Such recognition is given in the declaration that “any person, agent, firm or cor- 
poration licensed by the Commissioner to act as a fire and marine, etc., insurance 
agent in the State of Texas, is hereby proh’bited frem paying. directly or indirectly, 
any commission, ete.” The declaration thus made is only consistent with a policy 
which would permit a corporation to act as an agent for the companies named 
therein. 


\ 





Another circumstance which we think is somewhat persuasive of the policy of 
the lawmaking body of this state in reference to corporations acting as agents for 
insurance companies other than those writing life insurance is its lack of action 
since the repeal of article 4955. Before this article was repealed in 1925, the Legis- 
lature knew the insurance department of this state had construed the same as pre- 
venting the issuance of a license to a corporation to act as the agent for any char- 
acter of insurance company. After the repeal of such statute it was also charged 
with knowledge of the fact that the insurance commissioner of this state had adopt- 
ed the policy of issuing licenses to corporations te act as agents for all insurance 
companies, except life, upon the theory that the legislative policy had been changed 
in this respect by the repeal of article 4955. After such construction had been placed 
upon its action by those charged with the enforcement of the insurance laws dur- 
ing the years 1928 and 1929, the Legislature met in regular session in 1929, but 
passed no act covering this subject. It is therefore reasonable to infer a conclu- 
sion upon the part of the Legislature that its intention in repealing said article had 
been properly interpreted by the insurance department. 

Our conclusion is that, whatever may have been the status of the insurance 
laws prior to 1925, the statutes of this state do not now contain any prohibition 
against relator being licensed to act as an agent for a fire, marine, or casualty in- 
surance company: hence respondent should have granted the license requested by 
the Commercial Standard Insurance Company for relator, James N. Tardy Com- 
pany, to act as its agent in this state. We conclude, however, that respondent prop- 
erlv refused to issue to the last-named company a license to act as agent for the 
Tokio Fire Insurance Company because it appears from respondent’s answer that 
the latter comrany has, in writing, withdrawn its application for said company to 
act as such agent. 

We therefore recommend that the writ of mandamus issue requiring respondent 
to issue the license as applied for to James N. Tardy Company to act as agent for 
the Commercial Standard Insurance Companv, and to such agents of said company 
as may nossecs the necessary statutory qualifications. 

Cureton, C. J. 


Opinion of the Commission of Appeals adopted, and mandamus awarded. 
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